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***NOTE: Although these arguments may benefit some noncitizens with § 18.2-51 convictions facing removal, 
immigration attorneys are urged to note that no binding authority on the question of whether § 18.2-51 is an aggravated 
felony crime of violence exists and Immigration and Customs Enforcement (ICE) continues to charge § 18.2-51 as such. In 
addition to the aggravated felony grounds discussed in this Practice Advisory, a conviction under § 18.2-51 may trigger 

numerous other immigration consequences, including potentially the “crime involving moral turpitude” grounds of 
removability, ICE’s enforcement priorities, mandatory detention, and/or bars to benefits for undocumented noncitizens 

such as deferred action or Temporary Protected Status.*** 
 

* * * *  
 

Immigration practitioners should be aware that arguments are available that Virginia’s unlawful 
and malicious wounding statute, Virginia Code § 18.2-51 (“§ 18.2-51”), is categorically not an aggravated 
felony crime of violence for immigration purposes. Under the categorical approach, Virginia law supports a 
finding that the offense is categorically overbroad with regard to the aggravated felony crime of violence 
offense provision of the Immigration and Nationality Act (“INA")1 and that it is indivisible. See Exh. A-C.2 
 

This practice advisory answers the following questions to provide immigration practitioners with 
tools to argue that a conviction under § 18.2-51 is categorically not a crime of violence aggravated felony: 

 
I. Who has the burden of proof? 

 
II. What is the categorical approach and how does it apply to Virginia Code § 18.2-51?  

Step 1: How do I argue that Virginia Code § 18.2-51 is overbroad? 
A. Categorical overbreadth 
B. Realistic probability test 
C. Unconstitutionality of 18 U.S.C. § 16(b) and the ordinary case test 

Step 2: How do I argue that Virginia Code § 18.2-51 is not divisible? 

Step 3:  What, if anything, can I argue if the immigration adjudicator finds that 
Virginia Code § 18.2-51 is divisible? 
 

III. When can categorical approach arguments on Virginia Code § 18.2-51 help my client? 
 
 
 

 

                                                 
1 8 U.S.C. 1101(a)(43)(F) (“a crime of violence (as defined in section 16 of Title 18, but not including a purely political offense) for 
which the term of imprisonment at least one year”). 
2 Appended as Exhibits A and B are two recent Arlington Immigration Court decisions finding § 18.2-51 categorically overbroad 
under 18 U.S.C. § 16. The decision at Exhibit A also found that § 18.2-51 is indivisible. Exhibit C is a recent unpublished decision 
from the Board of Immigration Appeals finding that § 18.2-51 is categorically overbroad under 18 U.S.C. § 16(a) but remanding to 
apply further analysis under 18 U.S.C. § 16(b). Although these decisions only address Virginia unlawful wounding and not malicious 
wounding, which falls under the same statute, immigration advocates argue that the analysis applies to both offenses equally.  
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I. Who has the burden of proof? 
 

In general, ICE bears the burden of proving removability by clear and convincing evidence.3 That 
means that ICE’s evidence must be strong enough to convince the immigration judge to have a firm belief or 
conviction “without hesitancy” that the allegation of removability is true.4 In the context of the categorical 
approach, this burden extends to establishing that § 18.2-51 is categorically an aggravated felony crime of 
violence and that the statute is divisible.5 When ICE charges a client with removability on the basis of 
classifying a § 18.2-51 conviction as an aggravated felony crime of violence, immigration practitioners 
should be sure to contest the charge at the master calendar hearing pleading stage. Furthermore, 
practitioners should hold ICE to its burden throughout the removability phase of the proceedings. For 
example, practitioners should request that ICE brief first in motions to terminate and preserve arguments 
that ICE has not met its burden when it has failed to do so.  

 
In the relief phase of removal proceedings, the burden of proof shifts to the non-citizen to 

demonstrate eligibility for relief.6 However, immigration practitioners should argue that the determination 
of whether an offense is an aggravated felony is a pure legal question, and an offense that has been found 
not to constitute an aggravated felony for the purpose of removability cannot ever constitute an aggravated 
felony in the context of relief. See further discussion in Section II, Step 3 and FN 54, below. 

 
II. What is the categorical approach and how does it apply to Virginia Code § 18.2-51? 

 
The “categorical approach” is the legal analysis that the Supreme Court has long held immigration 

adjudicators must apply to determine whether a state criminal conviction matches – and therefore triggers 
– one of the federal grounds of removability under the INA.7  In analyzing § 18.2-51, there are three steps:8 

 
First, under the strict categorical approach, the immigration adjudicator considers whether the 

minimum or “least culpable” conduct9 (i.e. the most innocent act that can be convicted under the statute) of 
§ 18.2-51’s elements matches the elements of the generic offense of removal, an aggravated felony crime of 
violence defined by cross-reference at 18 U.S.C. § 16 (“§ 16”).10 If the elements of § 18.2-51’s minimum 
conduct match, or are narrower than, the elements of § 16, then § 18.2-51 does trigger that ground of 
removal and the inquiry ends. However, if the elements of § 18.2-51’s minimum conduct do not match the 
elements of § 16, the categorical approach dictates that a § 18.2-51 conviction cannot be deemed an 
aggravated felony crime of violence because § 18.2-51 is overbroad (i.e. punishes more conduct). This stage 
of the analysis focuses only on the elements; the underlying “brute” facts of the offense are “irrelevant.”11   

 

                                                 
3 See INA § 1229a(c)(3)(A); Woodby v. INS, 385 U.S. 276, 277 (1966); Moncrieffe v. Holder, 133 S. Ct. 1678, 1689, n.9 (2013).  Note 
that the exacting clear and convincing evidence standard requires more than a mere preponderance of the evidence. See Addington 
v. Texas, 441 U.S. 418, 425 (1979); United States v. Heyer, 740 F.3d 284, 292 (4th Cir. 2014) (defining clear and convincing evidence 
as “evidence that proves the facts at issue to be highly probable.”) (emphasis added) (citation omitted). 
4 Jimenez v. Daimler Chrysler Corp., 269 F.3d 439, 450 (4th Cir. 2001) (citations omitted) (emphasis added). 
5 See Omargharib v. Holder, 775 F.3d 192, 199-200 (4th Cir. 2014); Matter of Chairez-Castrejon, 26 I&N Dec. 26 I&N Dec. 349, 355 
(BIA 2014), stayed on other grounds by Matter of Chairez-Castrejon, 26 I&N Dec. 686 (A.G. 2015), stay lifted by Matter of Chairez-
Castrejon, 26 I&N Dec. 796 (A.G. 2016). 
6 See 8 U.S.C. § 1229a(c)(2). 
7 See, e.g., Mellouli v. Lynch, 135 S. Ct. 1980 (2015); Moncrieffe, 133 S. Ct. at 1678; Kawashima v. Holder, 132 S. Ct. 1166 (2012); 
Nijhawan v. Holder, 557 U.S. 29 (2009). 
8 See also CAIR Coalition Primer Series, “Categorical Approach in a Nutshell,” at https://www.caircoalition.org/primers. 
9 See Moncrieffe, 133 S. Ct. at 1684.  
10 See FN 1.  
11 Mathis v. United States, 136 S.Ct. 2243, 2252, 2246 (2015). 



September 26, 2016  3   

Second, subsequent to a finding of overbreadth, whether or not § 18.2-51 is “divisible” is a 
threshold determination that dictates whether the immigration adjudicator applies the “modified 
categorical approach.” This procedure is only permissible if § 18.2-51 is divisible into alternative elements. 
Elements are defined as those “constituent parts” of a crime that a jury must find “unanimously and beyond 
a reasonable doubt” to convict or that a defendant must necessarily admit when pleading guilty.12 Elements 
are distinct from various “means” of committing an offense, which a jury need not agree upon in order to 
convict.13 If § 18.2-51 is divisible, the immigration adjudicator can look beyond the elements of the statute 
of conviction to your client’s record of conviction14 to determine if your client’s offense matches § 16. If § 
18.2-51 is not divisible, the immigration adjudicator is not permitted to apply the modified categorical 
approach to examine the record of conviction underlying the offense and must remain limited to the 
elements; the conviction is not an aggravated felony crime of violence.   

 
Third, if the adjudicator finds that § 18.2-51 includes alternative elements and therefore is 

divisible, only a limited set of documents may be examined in the record of conviction, consisting of the 
charging document, the written plea agreement, the transcript of the plea colloquy, and any explicit factual 
finding by the trial judge to which the defendant consented.15 These documents may only be examined to 
determine “which element played a part in the defendant’s conviction,” they may not be consulted in order 
to determine facts or means irrelevant to the modified categorical analysis.16  

 
* * * * 

 

Step 1: How do I argue that Virginia Code § 18.2-51 is overbroad? 
 

A. Categorical Overbreadth 
 

The minimum conduct punished by § 18.2-51 is causing bodily injury to another person “by any 
means.”17 Strong arguments are available that the elements of § 18.2-51’s minimum conduct are 
categorically overbroad as compared to the elements of § 16, which has two subsections defining a crime of 
violence. Both § 16(a) and § 16 (b)18 require the element of “physical force,” which the Supreme Court has 
defined to require a substantial level of “actively employed physical,” “violent” force.19 By contrast, causing 

                                                 
12 Id. at 2245, 2248; Descamps, 133 S.Ct. at 2283; Omargharib, 775 F.3d 192, 198-99. 
13 See id.; see also Mathis, 136 S.Ct. at 2256 (referring to a statutory list of “illustrative examples” as only including means). 
14 Shepard v. United States, 544 U.S. 13, 26 (2005). 
15 Id. 
16 Descamps, 133 S.Ct. at 2283; see also Mathis, 136 S.Ct. at 2256-57. 
17 Va. Code. § 18.2-51. 
18 While § 16(a) and § 16(b) differ according to the actual, attempted, or threatened use versus the substantial risk of the use of 
physical force, both subsections explicitly center on – and certainly require – the use of actual physical force. See Leocal, v. Ashcroft, 
543 U.S. 1, 9-11 (2004) (clarifying that the “substantial risk” in § 16(b) “contains the same formulation we found to be 
determinative in §16(a): the use of physical force against the person or property of another. Accordingly, we must give the 
language in § 16(b) an identical construction . . . .”). 
19 The Supreme Court, Fourth Circuit Court of Appeals (“Fourth Circuit”), and Board of Immigration Appeals have consistently held 
that “physical force” in the immigration context means “violent force.” See, e.g., Johnson v. United States, 559 U.S. 133, 134-40 
(2010); Leocal, 543 U.S. at 9-11; United States v. Gardner, No. 14-4533, slip op. 6 (4th Cir. May 18, 2016); United States v. Torres-
Miguel, 701 F.3d 165, 168-69 (4th Cir. 2012); Garcia v. Gonzales, 455 F.3d 465, 468-69 (4th Cir. 2006); Bejarano-Urrutia v. Gonzales, 
413 F.3d 444, 446-47 (4th Cir. 2005); Matter of Guzman-Polanco I, 26 I&N Dec. 713 (BIA 2016) (withdrawing from Matter of 
Martin, 23 I&N Dec. 491 (BIA 2002)); Matter of Tavarez Peralta, 26 I&N Dec. 171, 177-78 (BIA 2013); Matter of U. Singh, 25 I&N 
Dec. 670, 676 (BIA 2012); Matter of Velasquez, 25 I&N Dec. 278, 282-83 (BIA 2010); Matter of Sweetser, 22 I&N Dec. 709, 716 (BIA 
1999).  
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injury by any means under § 18.2-51 includes actions that involve no force whatsoever, such as 
poisoning.20 

 
 
 
 
 
 
 
 
 

 
   

 
DHS has previously argued that a lower standard suffices for § 16’s “physical force” element, for 

example by misconstruing the law to argue that § 18.2-51’s elements regarding intent to injure and the 
existence of injury alone constitute physical force, even when the element of physical force is not present. 
The Board has rejected this argument.21  DHS has also inappropriately relied on a case decided about the 
use of force in the context of an entirely different statute that has a broader definition of force that includes 
common law minimal offensive touching, United States v. Castleman.22 However, the Board has found 
Castleman inapposite, as Castleman explicitly made clear this broader definition of force is inapplicable to § 
16 and that in the immigration context, “physical force” does not encompass minimal offensive touching.23 

 
Virginia courts have held that causing injury by any means is enough to sustain a conviction under § 

18.2-51.24 Accordingly, § 18.2-51 does not have an element of physical force. Therefore, the statute sweeps 

                                                 
20 See Exh. A-C. Board law holds circuit court law controls whether statutes that punish poisoning necessarily require an element of 
the use of physical force as required under § 16. Matter of Guzman-Polanco II, 26 I&N Dec. 806, 807-08 (BIA 2016). The Board has 
found that the Fourth Circuit law directly holds that poisoning does not constitute the use of physical force. Id. at 807 (citing to 
Torres-Miguel); Exh. C at 2 (citing to Torres-Miguel). Extensive case law establishes that poisoning does not involve the use of 
physical force. See, e.g,. Torres-Miguel, 701 F.3d at 168-69 (discussing poisoning as an example of how “a defendant can violate 
statutes [that require a result of death or great bodily injury] by threatening to poison another, which involves no use or 
threatened use of force.”); Matter of Guzman-Polanco I, 26 I&N Dec. at 716-18, n. 7 (explicitly finding that poisoning is an example 
of an act that does not involve the use of violent force, citing to Rummel v. Estelle, 445 U.S. 263, 282 n.27 (1980), “Caesar’s death at 
the hands of Brutus and his fellow conspirators was undoubtedly violent; the death of Hamlet’s father at the hands of his brother, 
Claudius, by poison, was not.”). DHS has previously argued poison does require force, relying on United States v. De La Fuente, 353 
F.3d 766 (9th Cir. 2003) and Vargas-Sarmiento v. U.S. Dep’t of Justice, 448 F.3d 159, 174 (2d Cir. 2006). However, these decisions 
are not binding in the Fourth Circuit, predate Descamps, and are highly distinguishable.  
21 See, e.g., Matter of Guzman-Polanco I, 26 I&N Dec. at 717-18 (finding statute that requires intentional infliction of bodily injury 
does not have an element of physical force and withdrawing from Matter of Martin, 23 I&N Dec. 491 (BIA 2002)), aff’d Matter of 
Guzman-Polanco II, 26 I&N Dec. at 807-08; Exh. C at 2, n.1. 
22 134 S.Ct. 1405 (2014). See Exh. C at 2, n. 1. 
23 See Exh. C at 2, n. 1. Castleman was distinctly decided in the 18 U.S.C. § 922(g)(9) misdemeanor crime of domestic violence 
sentencing enhancement provision context. See 134 S.Ct. at 1411-13, n.4 (explicitly declining to extend reasoning beyond 18 U.S.C. 
§ 922(g)(9) to statutes that do not adopt the common law definition of force including § 16 and the ACCA and stating “Our 
view…does not extend to a provision of the Immigration and Nationality Act [that applies the § 16 definition of a crime of 
violence]”); Matter of Guzman-Polanco, 26 I&N Dec. 713, 715 (BIA 2016) (explicitly distinguishing Castleman from the immigration 
context); see also Johnson, 559 U.S. at 139-40; Gardner, No. 14-4533, slip op. 6; United States v. Royal, 731 F.3d 333 (4th Cir. 2013); 
United States v. Carthorne, 726 F.3d 503 (4th Cir. 2013) cert. denied, 134 S. Ct. 1326 (2014); Velasquez, 25 I&N Dec. at 278. 
24 See Long v. Commonwealth, 8 Va. App. 194, 197 (1989) ("the statute, by its explicit terms, does not contain a limitation upon the 
means employed"); Dawkins v. Commonwealth, 186 Va. 55, 63 (1947) (finding that the “test of the offense of maliciously or 
unlawfully causing bodily injury is the intent with which the result is accomplished rather than the nature of the means…”); United 
States v. Lopez-Reyes, 945 F. Supp. 2d 658 (E.D. Va. 2013)(“18.2-51, by its express terms, is not limited to conduct that necessarily 
involves the use or threatened use of physical force…§ 18.2–51, does not, categorically, have ‘as an element the use, attempted use, 
or threatened use of physical force against the person of another”). 

Virginia Code § 18.2-51       18 U.S.C. § 16 
 

 
 
 
 

“If any person maliciously  
shoot, stab, cut, or wound any person or by any means cause 

him bodily injury,  
with the intent to maim, disfigure, disable, or kill,  

he shall, except where it is otherwise provided, be guilty of a 
Class 3 felony.  

If such act be done unlawfully but not maliciously, with the 
intent aforesaid, the offender shall be guilty of a Class 6 

felony.” (emphasis added). 

“(a) an offense that has as an element the use, attempted use, 
or threatened use of physical force against the person or 

property of another”  
or 

(b) any other offense that is a felony and that, by its nature, 
involves a substantial risk that physical force against the 

person or property of another may be used in the course of 
committing the offense.” (emphasis added). 
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much more broadly than the aggravated felony crime of violence ground at § 16(a) and § 16 (b) and is 
categorically overbroad.  

 
B. Realistic Probability Test  

 
Courts sometimes apply a “realistic probability” test to determine the likelihood of prosecution for 

conduct that violates the state statute but falls outside of the generic crime to ensure that the application of 
the statute is based on reality rather than “legal imagination.”25  However, immigration practitioners should 
argue that the realistic probability test is unnecessary for § 18.2-51 because the facially overbroad text of 
the statute and Virginia case law interpreting it expressly criminalize non-forceful conduct.26  

 
Nevertheless, voluminous evidence exists that there is a “realistic probability” that the 

Commonwealth of Virginia prosecutes and convicts defendants for non-forceful conduct under § 18.2-51: 
 Sample indictments of defendants charged under § 18.2-51 for poisoning, see, e.g., Exh. D,27 and 

indictments and state case law prosecuting and convicting for child neglect, see, e.g., Exh. E.28 
 State case law prosecuting facial disfigurement by creams.29 
 Case law finding poisoning is conduct that violates § 18.2-51 but does not involve force.30 

 
C. Unconstitutionality of 18 U.S.C. § 16(b) and the Ordinary Case Test 
 

The constitutionality of § 16(b) and the legal test that should be used to determine whether an 
offense is a categorical match to the provision are both hotly litigated across the country. Neither question 
is resolved by the Fourth Circuit. Accordingly, it is important for practitioners to argue that § 18.2-51 is not 
a match for 16(b) under the previously used standard – “the ordinary case test”, and to preserve arguments 
that both the statute and standard are no longer valid. 

 
First, immigration practitioners should argue that a finding under the second subsection of § 16, the 

§ 16(b) provision that requires a substantial risk of force, cannot lawfully support removal because § 16(b) 
is unconstitutionally void for vagueness. In 2015, the Supreme Court held in Johnson v. United States31 that 
the Armed Career and Criminal Act (ACCA) residual clause is unconstitutionally void for vagueness. The 
ACCA residual clause’s unconstitutional “serious potential risk” language is nearly identical to § 16(b)’s 
“substantial risk” language. The statutes suffer from the same constitutional defects. Indeed, subsequent to 

                                                 
25 Moncrieffe, 133 S. Ct. at 1685; Gonzales v. Duenas-Alvarez, 549 U.S. 183, 193 (2007); Matter of Mendoza Osorio, 26 I&N Dec. 703 
(BIA 2016); Matter of Ferreira, 26 I&N Dec. 415, 420-21 (BIA 2014).  
26 Supreme Court and Fourth Circuit law call into question the need for the realistic probability test when the statute is clear. See 
Mellouli, 135 S. Ct. at 1986; United States v. Aparicio-Soria, 740 F.3d 152, 157-58 (4th Cir. 2014); Torres-Miguel, 701 F.3d at 170-71. 
27 Case of Cathy Turpin, Radford City Circuit Court (2013) (malicious wounding prosecution for poisoning); Case of Daniel Riase, 
Hampton County Circuit Court (2007) (aggravated malicious wounding conviction for poisoning pursuant to Virginia Code § 18.2-
51.2, the aggravated malicious wounding statute, which includes identical language as § 18.2-51 regarding the actus reus element); 
see also FN 20 (case law establishing poisoning does not require force). 
28 Case of Brian and Shannon Gore, Gloucester County Circuit Court (2013) (aggravated malicious wounding prosecution for child 
neglect); see also Campbell v. Com., 12 Va. App. 476, 482-83 (1991); Christian v. Com., 221 Va. 1078, 1081 (1981). The Board of 
Immigration Appeals has held criminally negligent child abuse does not inherently require a substantial risk of the use of force and 
is not a crime of violence under § 16(b). Sweetser, 22 I&N Dec. at 716. 
29 Banovitch v. Com., 196 Va. 210, 216 (1954) (prosecuting a doctor for disfiguring his patient’s face with chemical “cancer 
treatments”). 
30 See, e.g., United States v. Lopez-Reyes, 945 F. Supp. 2d 658 (E.D. Va. 2013). 
31 135 S. Ct. 2551 (2015). 
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Johnson, at least four Circuit Courts of Appeals and a United States District Court within the Fourth Circuit 
have all found that § 16(b) is unconstitutionally void for vagueness for similar reasons.32 

 
 

 
 
 
 
 

 
 
Traditionally, courts have applied a different standard than that used to analyze other statutes 

under the categorical approach to analyze whether a state offense triggers the ACCA residual clause or § 
16(b): the ordinary case test. In Johnson, the Supreme Court abrogated the basis for the ordinary case test.33  

 
Immigration practitioners should argue that, at a minimum, Johnson unquestionably abrogates the 

ordinary case test as applied to § 16(b).34 Therefore, the proper test to analyze § 18.2-51 under § 16(b) 
pursuant to the categorical approach is the minimum conduct test35 to: (1) assess what elements causing 
injury to by any means necessarily involves and (2) determine whether causing injury by any means, for 
example poisoning, involves a substantial risk of physical force being used against another person. See Exh. 
A at 4-5; Exh. B at 5. There is a strong argument that causing injury by any means does not match § 16(b) 
because § 18.2-51 criminalizes whole categories of conduct that involve no risk of force whatsoever and 
certainly no substantial risk of force, as required by § 16(b). 

 
However, in the Fourth Circuit there is no binding precedent holding that § 16(b) and/or the 

ordinary case test are unconstitutional; Immigration Judges continue to analyze § 18.2-51 under § 16(b).36 
Accordingly, in the alternative, advocates should argue how § 18.2-51 does not satisfy § 16(b) even under 
the ordinary case test: with no requirement of physical force and significant proof of Virginia ordinarily 
prosecuting defendants for conduct that falls under the statute but involves no force or risk of force 
whatsoever, the ordinary case of § 18.2-51 does not rise to the level of risk that is substantial as necessary 
to trigger § 16(b). 
  

Step 2: How do I argue that Virginia Code § 18.2-51 is not divisible? 
    

                                                 
32 Bashkim Shuti v. Lynch, No. 15-3835 (6th Cir. July 7, 2016); United States v. Vivas-Ceja, 808 F.3d 719 (7th Cir. 2015); Dimaya v. 
Lynch, 803 F.3d 1110 (9th Cir. 2015); Fedor Golicov v. Lynch, No. 16-9530 (10th Cir. Sept. 19, 2016); United States v. Edmundson, No. 
CR PWG-13-15, 2015 WL 9582736 (D. Md. Dec. 30, 2015); but see United States v. Gonzales-Longoria, --- F.3d --- (5th Cir. Aug. 5, 
2016). 
33 135 S. Ct. at 2557-63. The basis for the Board’s application of the ordinary case test to § 16(b) in Matter of Francisco-Alonzo, 26 
I&N Dec. 594 (BIA 2015), James v. United States, 550 U.S. 192 (2007), was expressly overruled by the subsequent Supreme Court 
decision in Johnson. Because James is no longer good law, there is no longer any legal grounding for Matter of Francisco-Alonzo and 
the ordinary case test. 
34 135 S. Ct. at 2557-63; see FN 29. 
35 See FN 9; see also Johnson, 135 S.Ct. at 2562 (reaffirming the use of the categorical approach when analyzing risk-based 
definitions). 
36 See Exh. C (remanding to the Immigration Court to apply the ordinary case test). DHS and the Immigration Courts have cited to 
cases including Matter of Fitzpatrick, 26 I&N Dec. 559, 562 (BIA 2015); Matter of G-K-, 26 I&N Dec. 88, 96-97 (BIA 2013); Matter of 
Sanchez-Lopez, 26 I&N Dec. 71, 74 n.3 (BIA 2012) for the proposition that Immigration Courts do not have the authority to make 
constitutional rulings. However, an immigration advocate may argue that the Immigration Court has the authority to apply and 
consider the constitutionality of a statute under Supreme Court or Circuit Court precedent or that the Court can find § 16(b) facially 
vague as a matter of statutory construction to avoid serious constitutional questions. See, e.g., Zadvydas v. Davis, 533 U.S. 678, 688-
702 (2001); Clark v. Martinez, 543 U.S. 371 (2005). 

18 U.S.C. § 16(b)    The Armed Career Criminal Act (ACCA) residual clause 
 

 
 
 

“any other offense that is a felony and that, by its nature, 
involves a substantial risk that physical force against the 

person or property of another may be used in the course of 
committing the offense.” (emphasis added). 

 

“is burglary, arson, or extortion, involves use of 
explosives, or otherwise involves conduct that presents 
a serious potential risk of physical injury to another.” 

(emphasis added). 
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Virginia law supports a finding that § 18.2-51 is an indivisible statute, meaning that immigration 
adjudicators cannot apply the modified categorical approach to review the record of conviction. See Exh. A 
at 5-6.37 Still, there is no binding authority on the question of whether § 18.2-51 is divisible into alternative 
elements and immigration adjudicators have previously found the statute divisible. Exh. B at 3.38 
 

Particularly in light of Mathis v. United States,39 there are strong arguments available that § 18.2-51 
is not divisible. Because § 18.2-51 is overbroad with regard to the only element that encompasses force, the 
actus reus conduct element, the actus reus is the only element that is relevant to the divisibility analysis. 
The actus reus element is singular and includes five means of conduct rather than five alternative elements: 
(1) shoot, (2) stab, (3) cut, (4) wound any person or (5) by any means cause bodily injury.  
 
 
 
 
 
 
 
 
 

 

To analyze whether the five alternative methods of  § 18.2-51’s actus reus are separate elements or 
simply means, the Supreme Court in Mathis instructed courts to look at three particular sources in 
consecutive order, reaching only beyond the first source if it does not “definitively answer[] the question.”40 
First, Mathis clarified that the primary and most important guide as to whether an offense is divisible is 
authoritative sources of state law. 41 Second, the statute “on its face may resolve the issue.”42 Third, only in 
the case in which state law “fails to provide clear answers” and “does not resolve the means-or-element 
question” does the Court allow adjudicators to “peek” at your client’s record of conviction – as a last resort 
– with the sole purpose to determine if the record documents reflect whether items listed in § 18.2-51 are 
elements that must be chosen between to convict or instead just means.43  

 
Under Mathis, numerous sources of Virginia law affirm that § 18.2-51’s actus reus element is one, 

single indivisible element and illustrate that Virginia courts do not require juries to determine unanimously 
and beyond a reasonable doubt which form of the actus reus was committed to convict. Rather than have a 
requirement to parse between and decide which one of the five forms of conduct was involved, a conviction 
under § 18.2-51 only requires that the actus reus conduct element as a whole was somehow met. 
 

1. State law:  
 

                                                 
37 An Arlington Immigration Court decision found on at least one occasion that § 18.2-51 is indivisible. 
38 Relying on Johnson v. Commonwealth, 35 S.E.2d 594, 596-97 (Va. 1945) and Dawkins v. Commonwealth, 41 S.E.2d 500, 505 (Va. 
1947), Immigration Judges have previously reasoned that § 18.2-51 is divisible because it can be divided up into four distinct 
offenses: 1) maliciously wounding; 2) maliciously causing bodily injury; 3) unlawful wounding; and 4) unlawfully causing bodily 
injury. However, practitioners should argue that this reasoning wrongly focuses on the statute’s mens rea element rather than the 
relevant actus reus element. 
39 136 S.Ct. 2243 (2016). 
40 Mathis, 136 S.Ct. at 2256. 
41 Id. 
42 Id.  
43 Id. at 2256-57, n. 7. 

             *Actus reus (conduct element)*       Mens Rea (intent element)  Mens Rea (intent element)
  

 
If any person: 
1. shoot; 
2. stab; 
3. cut; 
4. wound any person; or 

5. by any means cause bodily injury 
 

With the intent to:  
1. maim; 
2. disfigure; 
3. disable; or 

4. kill 

Such act be done: 
1. Maliciously (with 

malice); or 

2. unlawfully 
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A wide range of Virginia case law confirms that § 18.2-51’s actus reus element is not divisible.44 In 
addition, the Virginia cases that prior Immigration Court decisions have relied on to find that § 18.2-51 is 
divisible are distinguishable as they do not state whether juries must decide unanimously between 
alternative forms of actus reus conduct to convict and only demonstrate the statute’s general divisibility 
into four distinct categories based on the mens rea element, irrespective of the actus reus element. 45 The 
Supreme Court and Fourth Circuit explicitly reject this approach to divisibility, requiring that generally 
distinct offenses must have actual alternative elements to establish a statute’s divisibility.46 Furthermore, at 
least three sets of Virginia jury instructions, see Exh. F-H,47 and various Virginia sample indictments, see 
Exh. I, 48 affirm the Commonwealth’s consistent and straightforward understanding of § 18.2-51’s actus reus 
element as a singular element. 

 
2. The text of the § 18.2-51 statute on its face: 

 
The Mathis Court stated: “if statutory alternatives carry different punishments, then (. . .) they must 

be elements.”49 Section 18.2-51’s punishment varies only depending on whether the act was malicious or 
unlawful, not based on the type of actus reus conduct, confirming that the five forms are not elements.50  

 
3. The record of conviction as a last resort: 

 
Immigration practitioners should argue that there is no need for the adjudicator to reach the last 

resort of peeking at the record of conviction because steps 1-2 under Mathis, Virginia legal authority, and 
the plain text of the statute already establish § 18.2-51 is indivisible.51 However, if your client’s record of 
conviction merely restates the statute of conviction and/or does not reference one alternative actus reus 
form of conduct to the exclusion of others, an argument can be made that your client’s record of conviction 

                                                 
44 See, e.g., Long, 8 Va. App. at 197 (holding the Commonwealth is not obligated to offer specific proof of the means used to commit 
the offense so long as there is proof of intent: “the statute, by its explicit terms, does not contain a limitation upon the means 
employed”); Campbell, 12 Va. App. at 482-83; Crawley v. Com., 25 Va. App. 768, 772 (1997) (stating the five actus reus forms as part 
of one single element: “the Commonwealth must prove that the accused: (1) intended to “maliciously shoot, stab, cut or wound any 
person or by any means cause bodily injury with the intent to maim, disfigure, disable or kill”; and (2) committed a direct but 
ineffectual act toward this purpose.”); Cuffee v. Com., 61 Va. App. 353, 369 (2013); Peck v. Com., No. 1972-02-1, 2003 WL 22658166, 
at *1 (Va. Ct. App. Nov. 12, 2003); Smith v. Com., No. 3001-99-1, 2001 WL 242216, at *2 (Va. Ct. App. Mar. 13, 2001); Robertson v. 
Commonwealth, 525 S.E.2d 640, 645 (Va. Ct. App. 2000). 
45 See FN 38. See also Johnson, 184 Va. at 415, 418 (concurring opinion stating courts do not bifurcate the actus reus: “the offense of 
maliciously causing a person bodily injury by any means is cognate with the offense of shooting, stabbing, cutting, or wounding a 
person. The offenses, although caused by separate means, are of the same degree and the punishment is the same. The distinction 
between them is so indistinct that they are embraced within the same statute.”) (emphasis added). 
46 See, e.g., Mathis, 136 S.Ct. at 2251-57; Vinson, 805 F.3d at 123; Cabrera-Umanzor, 728 F.3d at 351-53; see also Immigrant Defense 
Project and National Immigration Project of the National Lawyers Guild, “Practice Alert: In Mathis v. United States, Supreme Court 
Reaffirms and Bolsters Strict Application of the Categorical Approach,” at http://immdefense.org/wp-
content/uploads/2016/07/MATHIS-PRACTICE-ALERT-FINAL.pdf 
47 Virginia Model Jury Instruction No. G37.100 (stating § 18.2-51 as having only three single elements that require jury unanimity, 
with the various forms of actus reus as only one, uniform element); Va. Prac. Jury Instructions § 83:3 (listing the actus reus as one 
element, not even specifying the five alternative means); Office of the Commonwealth’s Attorney Lynchburg, Virginia Instruction 
No. 24.3 (listing three distinct elements, with the first element listing the actus rues as“[wounded; caused bodily injury by any 
means to]”). 
48Com. v. James Arthur Miller, 2012 WL 10739222 (Va. Cir. Ct.); Com. v. Tenetia Turner, 2012 WL 8304101 (Va. Cir. Ct.); Com. v. 
Miguel Ronnell Cuffee, 2012 WL 8304106 (Va. Cir. Ct.); Com. v. Derrick Clark Goodwin, 2009 WL 7047815 (Va. Cir. Ct.); Com. v. Ray 
Daniel Freeman, 1998 WL 35426258 (Va. Cir. Ct.). 
49 136 S.Ct. at 2256-57. 
50 Va. Code Ann. § 18.2-51; compare Va. Code Ann. § 18.2-51 with Va. Code Ann. § 18.2-53 (providing an enhanced punishment for 
those who use a firearm while committing unlawful wounding). 
51 Mathis is unequivocal that a record of conviction that does not speak plainly to the elements of the offense cannot be relied on to 
establish the statute is divisible. 136 S.Ct. at 2256-57, n. 7; see also id. at 2253, n. 7 (emphasizing why the record of conviction 
cannot be relied upon to determine the specific facts of an offense). 
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reflects that the types of actus reus conduct under § 18.2-51 are means, not elements. Additionally, Virginia 
jury instructions and sample indictments from other cases may also be offered under this third step as 
examples of the actual practice of Virginia courts in convicting defendants. See Exh. F-I. 
 

Step 3:  What can I argue if the immigration adjudicator finds that Virginia Code § 18.2-51 is 
divisible? 

 
 If the adjudicator does find that § 18.2-51 is divisible as to the type of conduct, consider record-
based arguments arguing that the Shepard documents in the record of conviction52 do not permit a finding 
of removability, including: 

 If the record of conviction states that the conduct involved causing injury by any means (the 
minimum conduct, which is categorically overbroad): 

 Even under a finding that § 18.2-51 is divisible, the record of conviction only reveals 
overbroad conduct. Thus, the conviction cannot constitute an aggravated felony. 

 If the record of conviction is “clean” (i.e. does not specify the type of conduct that was involved 
because it only repeats the text of § 18.2-51 in its entirety or states all five of the types of 
conduct, including causing injury “by any means”):  

 Even under a finding that § 18.2-51 is divisible, the record of conviction does not reveal 
whether force was involved and therefore cannot support removability on the basis of the 
aggravated felony grounds.53 
 In the relief eligibility context, ICE may argue that within the Fourth Circuit this type of 
ambiguous record is insufficient to establish that an offense is not an aggravated felony. 
However, advocates should argue that the determination of whether an offense is or is not 
an aggravated felony is a legal determination not subject to burden shifting.54  

 If the record of conviction specifies only conduct that involves physical force (i.e. states that the 
conduct involved shooting, stabbing, cutting, or wounding another person but does not include 
the language for causing injury “by any means”), arguments must focus on what types of 
criminal documents may or may not be examined and for what purpose.  

o First, any documents served by ICE that are not Shepard documents55 are not part of the 
record of conviction and must not be examined by the adjudicator. Relying on Virginia 
criminal procedure, practitioners should challenge the introduction into evidence of any 
document that is arguably not a Shepard document and argue that it is not part of the 
record of conviction.  

o Second, Shepard documents may only be examined for the specific purpose of 
determining if one of the five types of conduct involving physical force “played a part in 

                                                 
52 See FN 14. In Virginia, the record of conviction includes: (1) the charging document – in General District Court, the warrant or 
summons, and in Circuit Court, the indictment; (2) the written plea agreement; (3) the transcript of the plea colloquy; and (4) any 
explicit factual finding by the trial judge to which the defendant consented such as sentencing documents. Notably, in Virginia, 
criminal complaints, pre-sentence reports, police reports, proffers of evidence, and motions are not part of the record of conviction. 
53 See Salem v. Holder, 647 F.3d 111 (4th Cir. 2011). 
54 The Fourth Circuit held in Salem, 647 F.3d at 116, that an inconclusive record is insufficient to demonstrate that an offense is not 
an aggravated felony for the purpose of demonstrating eligibility for relief. The validity of this holding is brought into question by 
Mathis v. United States, No. 15–6092 (U.S. June 23, 2016) and Moncrieffe, 133 S.Ct. at 1678. Both Mathis and Moncrieffe clarify that 
the determination of whether an offense constitutes an aggravated felony is a question of law, not of fact. An offense that would not 
be considered an aggravated felony at the removability phase of a case, therefore, should not be considered an aggravated felony in 
the relief context. Immigration attorneys are urged to argue that after Moncrieffe and Mathis, therefore, Salem is bad law. See 
American Immigration Council Legal Action Center, Immigrant Defense Project, and National Immigration Project of the National 
Lawyers Guild, “Moncrieffe v. Holder: Implications for Drug Charges and Other Issues Involving the Categorical Approach,” at p. 7-8, 
https://www.nationalimmigrationproject.org/PDFs/practitioners/practice_advisories/crim/ 2013_02May_moncrieffe-holder.pdf.; 
Mathis, slip op.; Moncrieffe, 133 S.Ct. at 1678. 
55 See FN 14, 16.   
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the defendant’s conviction.”56 Therefore, a practitioner should argue that any facts in the 
record relating to other events besides the actus reus conduct element are irrelevant. 
For example, whether the record specifies if the crime was committed “maliciously” or 
by “maiming” would relate to the mens rea intent element, which is not at issue. 
 

* * * *  
 

For the above reasons, there are strong arguments available that irrespective of the underlying 
facts of the crime, § 18.2-51 cannot be an aggravated felony crime of violence offense as defined in the INA 
because under the categorical approach the statute is categorically overbroad and not divisible.57 
 

III. When can categorical approach arguments on Virginia Code § 18.2-51 help my client? 
 

Depending on the circumstances of your client’s case, successfully arguing that § 18.2-51 is not an 
aggravated felony crime of violence offense may allow for termination of removal proceedings, 
preservation of eligibility for relief from removal, or transfer from administrative removal proceedings to 
Immigration Court.  Accordingly, there are three procedural avenues to put forward these arguments: 
 

 If your client has lawful status and no other convictions that allow him or her to be charged by 
ICE as removable besides an § 18.2-51 conviction charged as an aggravated felony: 

 At master calendar hearing pleadings, deny the aggravated felony crime of violence 
charge of removability and orally move to terminate removal proceedings. 

 Request a separate briefing schedule on the issue of removability, with ICE’s deadline 
first because it bears the burden of proof to establish removability. 

 In legal brief, argue categorical overbreadth, indivisibility, and if applicable, that the 
record of conviction does not support a finding of removability. 

 
 If your client is otherwise removable, eligible for relief from removal, and has no other 

convictions that potentially bar him or her from that relief besides an § 18.2-51 conviction 
charged as an aggravated felony: 

 At master calendar hearing pleadings, deny aggravated felony crime of violence charge 
of removability and orally move to establish relief eligibility. 

 Request a separate briefing schedule on the issue of relief eligibility. 
 In legal brief, argue categorical overbreadth, indivisibility, and if applicable, that the 

record of conviction does not support a finding that it is an aggravated felony.58 
 

 If your client is not a Lawful Permanent Resident, is facing administrative removal 
proceedings59 due to having an § 18.2-51 conviction charged as an aggravated felony, and has 
no other convictions charged by ICE as aggravated felonies:  

                                                 
56 See FN 16. 
57 Advocates should also argue that the criminal rule of lenity demands that ambiguity must be resolved in favor of a client, see 
Leocal, 543 U.S. at n. 8, and that there is a longstanding presumption of construing any ambiguities in immigration statutes against 
deportation. INS v. St. Cyr, 533 U.S. 289, 320 (2001) (quoting INS v. Cardoza-Fonseca, 480 U.S. 421, 449 (1987)). 
58 See Section I; Section II Step 3; FN 5; FN 55. 
59 INA § 238(b). If ICE believes that a non-Lawful Permanent Resident has been convicted of an aggravated felony, ICE may place 
him or her into an expedited deportation proceeding called administrative removal in which there is no right to go before an 
Immigration Judge.  Instead, an ICE official determines if the offense is an aggravated felony. If the government officer thinks there 
is not enough proof to deport the person based on the evidence, the officer will put the person in regular deportation proceedings 
(called § 240 proceedings), and the person will get a Notice to Appear to see an Immigration Judge. 
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 Within 10 days of when ICE submits Form I-851 (or 13 days if mailed), respond in 
writing with categorical approach arguments challenging the charge of § 18.2-51 as an 
aggravated felony including overbreadth, indivisibility, and if applicable, that the record 
of conviction does not support a finding of removability.60 

 
* * * *  

For any questions about this practice advisory, please contact Adina Appelbaum at 
adina@caircoalition.org.  

 
For additional reference guides and practice advisories regarding the immigration consequences of Virginia 

offenses, visit our website at https://www.caircoalition.org/legal-resources. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
INDEX OF EXHIBITS 

                                                 
60 See FN 5. 
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TAB   EXHIBIT 
           
A Immigration Judge Rodger C. Harris’ Decision on August 3, 2016 Holding Virginia Code § 

18.2-51 is Categorically Not an Aggravated Felony Crime of Violence Under 18 U.S.C. § 16(a) 
or § 16(b) and that it is Indivisible 

 
B Immigration Judge Thomas G. Snow’s Decision on December 18, 2015 Holding Virginia Code 

§ 18.2-51 is Categorically Not an Aggravated Felony Crime of Violence Under 18 U.S.C. § 
16(a) or § 16(b) 

 
C Unpublished Board of Immigration Appeals Decision on August 23, 2015 Holding Virginia 

Code § 18.2-51 is Categorically Not an Aggravated Felony Crime of Violence Under 18 U.S.C. 
§ 16(a) and Remanding for the Immigration Judge to Apply the Ordinary Case Test Under § 
16(b)  

 
D  Case of Daniel Riase (Aggravated Malicious Wounding Conviction for Poisoning; Hampton  

County Circuit Court, 2007); Case of Cathy Turpin (Malicious Wounding Prosecution for 
Poisoning; Radford City Circuit Court, 2013) 

 
E Case of Brian and Shannon Gore (Aggravated Malicious Wounding Prosecution for Child 

Neglect; Gloucester County Circuit Court, 2013) 
 
F  Virginia Model Jury Instructions – Criminal Instruction No. G37.100 
 
G  Virginia Practice Jury Instruction § 84:4 Malicious wounding as an offense 
 
H Office of Commonwealth’s Attorney Lynchburg, Virginia Instruction No. 24.3 Malicious 

Wounding and Lesser Included Offenses – Combined Instruction 
 
I  Sample Indictments under § 18.2-51 
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