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JURISDICTIONAL STATEMENT 

Petitioners seek review of a decision by the Board of Immigration 

Appeals (“the Board”) dismissing their appeal on [redacted]. The instant 

petition for review was timely filed on [redacted]. See 8 U.S.C. § 

1252(b)(1). This Court has jurisdiction pursuant to 8 U.S.C. § 1252, which 

confers exclusive jurisdiction upon the courts of appeals to review final 

orders of removal issued by the Board.  

STATEMENT OF THE ISSUES 

The Immigration and Nationality Act (“INA”) provides that the 

Attorney General may grant asylum to an alien who is “a refugee within 

the meaning of section 1101(a)(42)(A).” 8 U.S.C. § 1158. That subsection 

defines “refugee” as “any person … who is unable or unwilling to return 

to, and is unable or unwilling to avail himself or herself of the protection 

of, that country because of persecution or a well-founded fear of 

persecution on account of race, religion, nationality, membership in a 

particular social group, or political opinion.” Id. § 1101(a)(42). To 

establish eligibility for asylum, an applicant must show that she (1) “has 

suffered past persecution, or has a well-founded fear of future 

persecution”; (2) “on account of a protected ground, such as membership 

in a ‘particular social group’”; and (3) that the alleged harm is inflicted 
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by the government of her home country or by persons or organizations 

that the government is “unwilling or unable to control.” See Hernandez-

Avalos v. Lynch, 784 F.3d 944, 948 (4th Cir. 2015); Cordova v. Holder, 

759 F.3d 332, 337 (4th Cir. 2014).  

Petitioner N.H. sought asylum to escape physical and sexual abuse 

from her domestic partner. She contended that she is a member of two 

particular social groups (“PSGs”): “Honduran women who are unable to 

leave a domestic relationship” and “Honduran women who are viewed as 

property by their domestic partners.” The Immigration Judge denied her 

application, and the Board dismissed her appeal. In so doing, the Board 

interpreted a recent Attorney General opinion (Matter of A-B-) to impose 

a “general rule” against asylum claims involving domestic violence and 

to require N.H. to establish that the Honduran government “condoned” 

the abuse or exhibited a “complete inability” to protect her from her 

abuser.  

This appeal presents two broad questions, each of which involves 

several subsidiary questions: 
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1. Whether the Board’s reliance on language from Matter of 

A-B- was improper because (a) it represents an invalid interpretation of 

the INA or (b) its retroactive application to N.H. violates due process. 

2. Whether the Board committed legal error by requiring N.H. 

to make showings that have no basis in law and/or abused its discretion 

by ignoring record evidence that established key elements of N.H.’s 

asylum claim. 

STATEMENT OF THE CASE 

N.H. is a [redacted]-year-old citizen of Honduras seeking asylum to 

escape the horrific physical and sexual abuse she endured from her 

former domestic partner, [redacted].1 A.R. 9. [REDACTED] is her minor 

son, who seeks derivative relief. Id. N.H. met [redacted] in [redacted], 

and the two began a romantic relationship in [redacted]. A.R. 566. Two 

months later, N.H. moved into [redacted]’s home. Id. Shortly thereafter, 

[redacted] became abusive. One night, [redacted] arrived home 

intoxicated and violently grabbed N.H. by the neck, calling her a “slut” 

                                      
1  These facts are drawn from [redacted]’s sworn affidavit and 

testimony before the Immigration Judge. The Immigration Judge found 

that [redacted] provided credible testimony (A.R. 665), and the Board did 

not disturb that finding.  
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because she was speaking on the telephone. Id. This was not an isolated 

incident. [redacted] often beat N.H. at home, stating that the abuse was 

her fault because she “did not respect him.” A.R. 567. [redacted] also 

frequently went to the restaurant where N.H. worked and yelled at and 

threatened her in front of her co-workers and customers. A.R. 566–67. 

When N.H. served male customers, [redacted] would become enraged and 

accuse her of being “an easy woman” and letting other men touch her. 

A.R. 566. He also took money from her and later spent it on himself. Id. 

N.H. was eventually fired from her job because of [redacted]’s behavior, 

and [redacted] ordered her not to get another job so that she could stay 

home and take care of him. A.R. 186–87, 567. 

In addition to the physical abuse, [redacted] exercised an enormous 

amount of psychological control over N.H.. He told her that she had to 

obey him, that she was not her own boss, and that she had to ask his 

permission to go out or to do anything—including to visit her mother and 

son. A.R. 567. He would sometimes lock her inside the house to keep her 

from leaving without his approval. A.R. 130–31.  

[redacted] also subjected N.H. to repeated sexual assault. If she 

resisted having sex with [redacted], he would grab her and undress her 
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by force, ignoring her protests. A.R. 567. On multiple occasions, 

[redacted] forced her to engage in oral sex and sexual intercourse against 

her will. Id. During these assaults, [redacted] would yell insults at N.H. 

and unjustly accuse her of being unfaithful. Id. 

N.H. testified that she never reported these incidents to the police 

because [redacted] told her—and she believed—that “things would be 

worse” if she did. A.R. 131. 

In [redacted], after months of brutal physical, verbal, and sexual 

abuse, N.H. tried to leave the relationship and move back in with her 

mother, [redacted], in a town about an hour from [redacted]’s home. A.R. 

568. When N.H. informed [redacted] that she was leaving, he raped her. 

Id. 

One week later, [redacted] showed up at [redacted]’s home and 

threatened to kill N.H. if she did not return with him. A.R. 568. He told 

her that she was still “his woman” and that she had to go with him 

because she “belonged to him.” Id. On another occasion, [redacted] came 

to her mother’s home intoxicated and threatened N.H. with a machete. 

Id. He again yelled that she needed to come home to him because she was 

“his.” Id. He again threatened to kill her if she did not return to him. Id.  



 

6 

Months later, N.H. discovered that she had become pregnant when 

[redacted] raped her. A.R. 568. When she informed [redacted] about the 

pregnancy, he told her that she should come back to him. Id. Throughout 

the pregnancy, [redacted] refused to leave N.H. alone and continued to 

invade her mother’s home at will to threaten and insult her. A.R. 569. At 

times, he tried to force her to engage in sexual intercourse by hitting her 

and throwing her onto her bed. A.R. 205, 569.  

After N.H. gave birth to her [redacted], [redacted] used the child as 

an excuse to visit N.H., insisting that he had a right to see his child. A.R. 

568–69. During these visits, he continued to threaten N.H.. A.R. 569.  

When she realized that [redacted] would never leave her alone and 

stop threatening and abusing her, N.H. decided to flee to the United 

States. On [redacted], she left Honduras with her son, [REDACTED] A.R. 

569. She did not bring her [redacted], who was too young to make the 

journey. Id. 

N.H. and [REDACTED] arrived in the United States on [redacted]. 

A.R. 570. They were apprehended at the border and placed in removal 

proceedings. N.H. timely applied for asylum based on her membership in 

two PSGs: “Honduran women who are unable to leave a domestic 
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relationship” and “Honduran women who are viewed as property by their 

domestic partners.” A.R. 595.  

On [redacted], Charlotte Immigration Court Judge C. Stuart Couch 

(“the IJ”) denied N.H.’s asylum application and ordered her and 

[REDACTED] removed to Honduras. A.R. 128–48. The IJ found N.H.’s 

testimony credible but determined that she “ha[d] not sufficiently 

corroborated her claim” for asylum. A.R. 135–36. The IJ also found that 

N.H. “failed to establish that her life or freedom would be threatened on 

account of a protected ground if she returned to Honduras.” A.R. 137. 

Specifically, the IJ found that (1) N.H.’s proposed PSGs were not 

cognizable because she never married [redacted] and was able to move 

out of his shared home before fleeing Honduras; (2) she had not shown 

that her membership in a PSG was a central reason for [redacted]’s 

abuse—i.e., that there was a nexus between her membership in her 

proposed PSGs and [redacted]’s reasons for oppressing her; (3) she did 

not contact the police and thus could not show that Honduran police 

would be unwilling or unable to assist her in the future; and (4) she had 

not established that it would be unreasonable for her to relocate within 

Honduras to avoid [redacted]. A.R. 137–44. 
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On [redacted], N.H. appealed to the Board. Much of her briefing 

before the IJ and the Board relied on Matter of A-R-C-G-, 26 I&N Dec. 

388 (BIA 2014), in which the Board granted asylum to a Guatemalan 

woman who had suffered severe physical abuse by her husband. But 

while N.H.’s appeal was pending, then-Attorney General Jefferson B. 

Sessions issued a precedential opinion in Matter of A-B-, 27 I&N Dec. 316 

(A.G. 2018), overruling A-R-C-G-.  

On [redacted], the Board dismissed N.H.’s appeal. The Board 

recognized that A-B- overruled A-R-C-G- but held that “[e]ven under the 

framework of Matter of A-R-C-G-,” N.H. was “not a member of an alleged 

particular social group” because she was “able to leave her domestic 

relationship with [[redacted]] in [redacted]” and because she and 

[redacted] were never married. A.R. 35. At the same time, the Board 

relied on A-B- for the “general rule” that “claims by aliens pertaining to 

domestic violence or gang violence perpetrated by non-governmental 

actors will not qualify for asylum.” Id. The Board also held that the IJ did 

not clearly err in finding that [redacted]’s motive for oppressing N.H. was 

“personal.” Id. It did not go further and affirmatively address the IJ’s 
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determination that N.H. had failed to show that her membership in a 

PSG was one central reason for the abuse. 

The Board further concluded that N.H. had not established that 

“the feared harm is … at the hands of a person or group that the 

government is either unwilling or unable to control” because “she did not 

contact the police about [[redacted]].” A.R. 35. In connection with that 

determination, it relied on A-B-’s equation of the “unwilling or unable” 

standard with “condon[ing] the private actions or demonstrat[ing] a 

complete inability to protect the victim[].” Id. 

SUMMARY OF ARGUMENT 

N.H. presented a valid claim for asylum based on her membership 

in two particular social groups: “Honduran women who are unable to 

leave a domestic relationship” and “Honduran women who are viewed as 

property by their domestic partners.” Nevertheless, the Board rejected 

her asylum claim in a two-page decision that was rife with errors of law 

and abuses of discretion.  

Many of the Board’s errors stem from its improper reliance on A-B-, 

a decision that expressed great skepticism about the cognizability of 

asylum claims involving domestic violence. The Board read A-B- as 
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establishing a “general rule” against asylum applicants whose claims 

involve domestic violence, and it further understood A-B- as requiring 

those applicants to establish that the government in their home country 

“condone[s]” or is completely unable to protect them from persecution.  

But A-B- does not justify the Board’s erroneous analysis in this case 

for two reasons. First, the two statements from A-B- upon which the 

Board relied were invalid interpretations of the INA. Second, even if 

A-B- validly reinterpreted the INA, its retroactive application to N.H.’s 

claim amounts to a violation of due process.  

And the portions of the Board’s decision that do not rely on A-B- are 

no less infirm.  

The Board concluded that N.H. was “not a member” of her proposed 

PSGs, but it based that conclusion on the fact that (1) she was not 

married to her abuser and (2) she was able to leave her relationship with 

[redacted]. Marriage is not a prerequisite to advancing a valid asylum 

claim based on domestic violence, however, and the Board’s assumption 

to the contrary accordingly was an error of law requiring vacatur of the 

Board’s decision. Vacatur also is required because the Board improperly 

presumed that N.H. was able to escape from her domestic relationship 
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when she moved out of [redacted]’s home. The Board was required—but 

failed—to consider the evidence that [redacted] continued to threaten 

and harass N.H. until she eventually fled Honduras. The Board’s failure 

to consider this evidence amounts to an abuse of discretion.  

The Board did not expressly address the IJ’s determination that 

N.H.’s PSG membership was not a “central reason” for the abuse. 

Although the Board affirmed the IJ’s finding that [redacted]’s motive for 

abusing N.H. was “personal,” that is not the same thing. An abuser can 

have both personal motives and motives that are related to PSG 

membership, and both can be “central reasons” for the persecution that 

establish the requisite nexus for an asylum claim. But even if the Board 

can be deemed to have implicitly determined that N.H. had failed to 

establish a nexus between her PSG membership and [redacted]’s abuse, 

it abused its discretion by not considering the substantial evidence that 

[redacted] was very much motivated by N.H.’s membership in her 

proposed PSGs.  

Finally, the Board erred as a matter of law and abused its discretion 

in concluding that N.H. could not prove that the Honduran government 

was “unwilling or unable” to protect her because she did not contact the 
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police. An asylum applicant is not required to contact the police in order 

to establish that they cannot or will not help her. And N.H. offered 

substantial, compelling evidence that contacting the police would not 

have yielded any meaningful protection.  

Given the Board’s extensive errors of law and abuses of discretion 

in this case, this Court must vacate the Board’s decision.  

STANDARD OF REVIEW 

When reviewing a decision of the Board, this Court’s review is 

limited to the reasoning provided by the Board. Cordova, 759 F.3d at 340. 

The Court may review the IJ’s opinion only insofar as the Board 

“adopt[ed]” or “incorporated some part of the IJ’s opinion as part of the 

[Board’s] final order.” Martinez v. Holder, 740 F.3d 902, 908 & n.1 (4th 

Cir. 2014).  

This Court may overturn a Board decision that is “manifestly 

contrary to law and an abuse of discretion.” Hernandez-Avalos, 784 F.3d 

at 948 (internal quotation marks omitted). 

The Board’s legal conclusions are reviewed de novo (Crespin-

Valladares v. Holder, 632 F.3d 117, 124 (4th Cir. 2011)), and its factual 

findings are accepted as conclusive “unless any reasonable adjudicator 
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would be compelled to conclude to the contrary” (Zavaleta-Policiano v. 

Sessions, 873 F.3d 241, 246 (4th Cir. 2017) (internal quotation marks 

omitted)).  

“The [Board] abuses its discretion when it does not ‘offer a reasoned 

explanation for its decision, or if it distort[s] or disregard[s] important 

aspects of the applicant’s claim.’” Zavaleta-Policiano, 873 F.3d at 247 

(quoting Tassi v. Holder, 660 F.3d 710, 719 (4th Cir. 2011)). “[U]ltimately, 

in reviewing agency decisions in immigration matters, it is [the Court’s] 

‘responsibility to ensure that unrebutted, legally significant evidence is 

not arbitrarily ignored by the fact finder.’” Cordova, 759 F.3d at 340 

(quoting Tassi, 660 F.3d at 719). 

A decision issued by a single member of the Board is 

nonprecedential. See 8 C.F.R. § 1003.1(g). As such, it is not entitled to 

Chevron deference. See Martinez, 740 F.3d at 909–10.   

ARGUMENT  

I. THE BOARD’S ERRONEOUS RELIANCE ON A-B- 

INFECTED ITS DECISION, NECESSITATING VACATUR. 

When N.H. first sought asylum, she relied on the Board’s 

precedential decision in A-R-C-G-, which granted asylum to a 

Guatemalan woman who escaped her abusive husband by fleeing to the 
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United States. But while N.H.’s appeal to the Board was pending, then-

Attorney General Sessions issued A-B-, which overruled that precedent 

and vacated a Board decision granting asylum to a Salvadoran woman 

who had fled to the United States to seek protection from domestic 

violence perpetrated by her then-husband.  

Although then-Attorney General Sessions insisted that he was 

merely applying “the test developed by the Board over the past several 

decades” (A-B-, 27 I&N Dec. at 317), the decision is rife with broad 

statements that cast doubt on the validity of all asylum claims involving 

domestic violence. In particular, A-B- states that, “[g]enerally, claims by 

aliens pertaining to domestic violence or gang violence perpetrated by 

non-governmental actors will not qualify for asylum.” Id. at 320. It also 

declares that claims involving “violence inflicted by non-governmental 

actors … are unlikely to satisfy the statutory grounds for proving group 

persecution that the government is unable or unwilling to address.” Id. 

The decision further suggests that to satisfy the “unable or unwilling” 

element of the asylum standard, victims of non-government persecution 

must establish “that the government condoned the private actions ‘or at 
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least demonstrated a complete helplessness to protect the victims.’” Id. 

at 337 (quoting Galina v. INS, 213 F.3d 955, 958 (7th Cir. 2000)). 

The Board relied heavily on these statements in rejecting N.H.’s 

asylum claim. Indeed, these statements colored its entire two-page 

decision. 

Specifically, the Board cited A-B- for the ostensible “general rule” 

that “claims by aliens pertaining to domestic violence … by 

nongovernmental actors will not qualify for asylum.” A.R. 35. Although 

the Board stopped short of saying outright that this “general rule” 

resolves the case, it is manifest that the so-called rule drove the Board’s 

decision. The Board recited this purported generic rule immediately 

following its perfunctory statements that N.H. was not a member of her 

proposed PSGs because she was able to leave her abuser’s home and 

because she was not married to him. As explained in Part II.A below, 

those rationales are legally erroneous and directly inconsistent with 

longstanding Board precedent. It seems inconceivable that the Board 

would have so cavalierly—and so erroneously—dispensed with this issue 

had it not believed that the “general rule” required it to do so. 
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The Board also cited A-B- for the proposition that “[w]here the claim 

is based on persecution by private actors which the applicant claims the 

government is unable or unwilling to control, … the applicant must show 

that the government condoned the private actions and demonstrated a 

complete inability to protect the victims.” A.R. 35. The Board appears to 

have interpreted this language as setting a higher bar for asylum 

applicants to clear. Indeed, that is the only plausible explanation for its 

otherwise inexplicable statement that N.H. “had not established that the 

feared harm is … at the hands of a person or group that the government 

is either unwilling or unable to control” solely because “she did not 

contact the police about [[redacted]].” Id. As explained in Part II.C, infra, 

it is well established that contacting the police is not a prerequisite for 

showing that a government is “unable or unwilling” to control a 

persecutor. 

As we next explain, in anchoring its decision to the two statements 

from A-B-, the Board committed an error of law for two reasons—namely, 

(i) the two statements in A-B- are not valid interpretations of the INA, 

and (ii) applying those interpretations retroactively to N.H.’s asylum 

claim violates her due process rights. Because the Board’s reliance on the 
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two statements in A-B- incurably infected its decision, this Court must 

vacate the decision and remand with instructions to reconsider N.H.’s 

claim afresh.2  

A. The Board Erred As A Matter Of Law By Relying On 

Statements In A-B- That Are Not Valid Interpretations 

Of The INA. 

Both statements from A-B- on which the Board relied—the so-called 

“general rule” that domestic-violence claims do not support asylum and 

the heightened “condone” or “complete[ly] helpless[]” standard—

represent unreasonable interpretations of the INA that are not entitled 

to deference. In fact, U.S. District Judge Emmet Sullivan recently held 

both statements to be arbitrary and capricious and invalid 

interpretations of the INA. See Grace, 344 F. Supp. 3d at 125–30. 

                                      
2  The government has argued that most of A-B-, including the two 

statements at issue here, is mere dictum. See Defs.’ Opp’n to Pls.’ Cross-

Mot. for Summ. J. and Reply in Supp. of Its Mot. for Summ. J. (ECF No. 

85) at 25–29, 36–39, Grace v. Whitaker, No. 18-cv-01853 (D.D.C. 2018). 

But the court in that case flatly rejected the government’s contention. See 

Grace v. Whitaker, 344 F. Supp. 3d 96, 125–26 (D.D.C. 2018). Moreover, 

as just discussed, the Board clearly did not treat these portions of A-B- as 

dictum—and that’s what matters for purposes of this case. But even if 

the two statements in A-B- were dictum, that would just mean that the 

Board erred as a matter of law in giving them dispositive force rather 

than applying the standards that have long prevailed. See pages 19–28, 

infra. 
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Although Grace involved the application of A-B- to credible-fear 

interviews, Judge Sullivan’s determination that these two statements 

are not valid interpretations of the INA applies with equal force in the 

asylum context. See id. at 126 (explaining that “[c]redible fear 

determinations, like requests for asylum in general, must be resolved 

based on the particular facts and circumstances of each case”) (emphasis 

added). 

Because the statements in A-B- on which the Board relied are 

unreasonable interpretations of the INA, they are not entitled to 

deference under Chevron, U.S.A., Inc. v. Natural Resources Defense 

Council, Inc., 467 U.S. 837 (1984), or National Cable & 

Telecommunications Association v. Brand X Internet Services, 545 U.S. 

967 (2005).3 See Grace, 344 F. Supp. 3d at 125–30.  

                                      
3  [redacted] respectfully preserves the argument that Chevron—and 

concomitantly Brand X—should be overruled and that courts should 

resolve statutory ambiguities without regard to agency interpretations.  
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1. A blanket rule against asylum claims involving 

domestic abuse and gang violence is not a 

permissible interpretation of the term “particular 

social group.”   

Under 8 U.S.C. § 1158, “[a]ny alien who is physically present in the 

United States or who arrives in the United States” may be granted 

asylum if “the Attorney General determines that such [an] alien is a 

refugee within the meaning of section 1101(a)(42)(A).” That subsection 

defines a refugee as “any person … who is unable or unwilling to return 

to, and is unable or unwilling to avail himself or herself of the protection 

of, that country because of persecution or a well-founded fear of 

persecution on account of race, religion, nationality, membership in a 

particular social group, or political opinion.” 8 U.S.C. § 1101(a)(42). The 

INA does not expressly define the term “particular social group.” As a 

result, this Court has generally treated the term “particular social group” 

as ambiguous and held that the Board’s reasonable interpretation of 

that term is entitled to Chevron deference. See, e.g., Temu v. Holder, 740 

F.3d 887, 891 (4th Cir. 2014).  

Since the enactment of the Refugee Act of 1980 (Pub. L. No. 96–212, 

94 Stat. 102), which amended the INA to bring it in line with 

international asylum law, the Board and the courts have construed the 
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term “particular social group” to necessitate an individualized inquiry. 

As the Board explained in a seminal decision issued shortly after 

enactment of the Refugee Act, “[t]he particular kind of group 

characteristic that will qualify [as a particular social group] remains to 

be determined on a case-by-case basis.” Matter of Acosta, 19 I&N Dec. 

211, 233 (BIA 1985); see also Matter of M-E-V-G-, 26 I&N Dec. 227, 251 

(BIA 2014) (“Social group determinations are made on a case-by-case 

basis.”); Matter of W-G-R-, 26 I&N Dec. 208, 212 (BIA 2014); Paiz-Morales 

v. Lynch, 795 F.3d 238, 245 (1st Cir. 2015). Thus, “the BIA may not reject 

a group solely because it had previously found a similar group in a 

different society to lack social distinction or particularity.” Pirir-Boc v. 

Holder, 750 F.3d 1077, 1084 (9th Cir. 2014). 

In purporting to adopt a “general rule” (A.R. 35) that “claims by 

aliens pertaining to domestic violence or gang violence perpetrated by 

non-governmental actors will not qualify for asylum” (A-B-, 27 I&N Dec. 

at 320), then-Attorney General Sessions dramatically departed from this 

line of authority. That would have been his prerogative had this new 

“general rule” been a reasonable interpretation of the INA. But as Judge 

Sullivan held in Grace, it is not. To the contrary, then-Attorney General 
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Sessions’ ostensible general rule is irreconcilable with the statute’s text, 

structure, and history. See Grace, 344 F. Supp. 3d at 125–27. 

When Congress enacted the Refugee Act, it consciously chose to 

reject categorical restrictions on asylum based on the source of the harm 

that the applicant experienced. And as the Supreme Court has observed, 

one of the Act’s “primary purposes was to bring United States refugee 

law into conformance with the 1967 United Nations Protocol Relating to 

the Status of Refugees.” INS v. Cardoza-Fonseca, 480 U.S. 421, 436–37 

(1987). The Court has thus held that the definition of refugee must be 

interpreted “in conformance with the Protocol’s definition” and “guided 

by the analysis set forth in the Office of the United Nations High 

Commissioner for Refugees, Handbook on Procedures and Criteria for 

Determining Refugee Status.” Id. at 437–39. The UNHCR Handbook 

states that “refugee status must … be determined on an individual basis” 

and “[t]he situation of each person must … be assessed on its own merits.” 

UNHCR Handbook ¶¶ 43–44, perma.cc/6FPZ-7PJV.  

As Judge Sullivan explained, “[a] general rule that effectively bars 

[asylum] claims based on certain categories of persecutors (i.e. domestic 

abusers or gang members) or claims related to certain kinds of violence 
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is inconsistent with Congress’ intent to bring ‘United States refugee law 

into conformance with the Protocol.’” Grace, 344 F. Supp. 3d at 126 

(quoting Cardoza-Fonseca, 480 U.S. at 436) (alteration omitted); see also 

Martinez, 740 F.3d at 911–12 (rejecting the government’s claim that the 

INA categorically bars PSGs predicated on former criminal or antisocial 

behavior as “untenable as a matter of statutory interpretation and logic”). 

Because the then-Attorney General “failed to ‘stay[] within the bounds’ 

of his statutory authority” (Grace, 344 F. Supp. 3d at 127 (quoting Dist. 

of Columbia v. Dep’t of Labor, 819 F.3d 444, 449 (D.C. Cir. 2016)), his 

general rule was ultra vires. Accordingly, the Board was not entitled to 

apply this “general rule” in lieu of assessing N.H.’s claim on its own 

merits, and its reliance on this language from A-B- was legally erroneous.  

2. The “condoned” or “complete helplessness” 

standard is not a permissible interpretation of the 

term “persecution or a well-founded fear of 

persecution.” 

Then-Attorney General Sessions acknowledged the Board’s long-

standing precedent holding that refugees fleeing persecution by non-

governmental actors must show that the government was “unable or 

unwilling to control” those actors. A-B-, 27 I&N Dec. at 337 (quoting 
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Acosta, 19 I&N Dec. at 222).4 But he then went on to raise the bar by 

stating that such refugees “must show that the government condoned the 

private actions ‘or at least demonstrated a complete helplessness to 

protect the victims.’” Id. (emphasis added) (quoting Galina, 213 F.3d at 

958).5 In this case, the Board expressly invoked that standard before 

holding that N.H. failed to establish that the Honduran government was 

unwilling or unable to protect her. A.R. 35.  

There can be little doubt that “condon[ing]” persecution is a 

different and higher standard than being “unwilling” to prevent it. To 

“condone” an action is “to regard or treat [it] as acceptable, forgivable, or 

harmless.” Condone, Merriam-Webster, perma.cc/K4RS-C2M9. A 

                                      
4  Unsurprisingly, many courts of appeals—including this one—have 

embraced the “unable or unwilling” standard articulated in Acosta. See, 

e.g., Crespin-Valladares, 632 F.3d at 128; Burbiene v. Holder, 568 F.3d 

251, 252 (1st Cir. 2009); Santos-Lemus v. Mukasey, 542 F.3d 738, 742 

(9th Cir. 2008); Menjivar v. Gonzales, 416 F.3d 918, 921 (8th Cir. 2005).  

5  The Seventh Circuit did use the term “complete helplessness” in the 

case cherry-picked by then-Attorney General Sessions in A-B-. But it 

nevertheless held that the asylum applicant had satisfied the “unable or 

unwilling” standard despite some evidence of meaningful police response, 

which would have precluded a determination that the government was 

completely helpless or had condoned the persecution. See Galina, 213 

F.3d at 958. Accordingly, that case cannot credibly be treated as having 

adventurously embarked on a new standard. See Grace, 344 F. Supp. 3d 

at 129–30. 
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government could be unwilling to prevent persecution for any number of 

reasons without condoning the persecution itself. See Doe v. Holder, 736 

F.3d 871, 873 (9th Cir. 2013) (holding that an asylum applicant was “not 

required to demonstrate that the Russian government sponsored or 

condoned the persecution of homosexuals or was unwilling for that 

reason to control [the applicant’s] persecution”). For example, a 

government might lack the political will to provide adequate protection. 

See, e.g., Hengan v. INS, 79 F.3d 60, 62 (7th Cir. 1996) (finding that the 

government was “unwilling” to control local persecutors because it 

“depends on” the persecutors for political support).  

Likewise, there is a significant difference between having to show 

that the government is “unable” to protect an applicant and having to 

establish that it is “complete[ly] helpless[]” to do so. A government might 

be “unable” to protect an individual effectively even after taking some 

actions in response to the feared harm. For example, this Court has held 

that evidence “that the Salvadoran government has focused law 

enforcement efforts on suppressing gang violence” did not preclude an 

asylum applicant from establishing that the government was unable or 

unwilling to protect him from MS-13 gang members. Crespin-Valladares, 
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632 F.3d at 128–29. In contrast, as Judge Sullivan explained, under the 

heightened “complete helplessness” standard, “no asylum applicant who 

received assistance from the government, regardless of how ineffective 

that assistance was, could meet the persecution requirement when the 

persecutor is a non-government actor.” Grace, 344 F. Supp. 3d at 129.  

 This heightened standard fails at the first step of Chevron. See 

Grace, 344 F. Supp. 3d at 130. Under the INA, an asylum seeker must 

demonstrate either past persecution or “a well-founded fear of 

persecution.” 8 U.S.C. § 1101(a)(42)(A). As Judge Sullivan recognized in 

Grace, the statutory term “persecution” is not ambiguous. 344 F. Supp. 

3d at 127–30. In Acosta, the Board held that “persecution” encompasses 

only situations in which the harm or suffering was “inflicted either by the 

government of a country or by persons or an organization that the 

government was unable or unwilling to control.” 19 I&N Dec. at 222. The 

Board reached this conclusion by applying the “basic rule of statutory 

construction that words used in an original act or section, that are 

repeated in subsequent legislation with a similar purpose, are presumed 

to be used in the same sense in the subsequent legislation.” Id. Thus, the 

Board concluded that by using the term persecution, Congress “intended 
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to adopt the judicial and administrative construction of that term 

existing prior to the Refugee Act of 1980,” which included the “unable 

or unwilling” standard. Id. at 222–23 (emphasis added). Indeed, at the 

time that Congress enacted the Refugee Act, the UNHCR Handbook 

provided that “serious discriminatory or other offensive acts … 

committed by the local populace … can be considered as persecution if 

they are knowingly tolerated by the authorities, or if the authorities 

refuse, or prove unable, to offer effective protection.” UNHCR 

Handbook ¶ 65 (emphasis added).  

 “When Congress uses a term with a settled meaning, its intent is 

clear for purposes of Chevron step one.” Grace, 344 F. Supp. 3d at 128. As 

the Board itself concluded in Acosta, it was clear when Congress passed 

the Refugee Act that it intended the definition of “persecution” to include 

the “unable or unwilling” standard. 19 I&N Dec. at 222–23.  

 In short, the term “persecution” is not ambiguous, and then-

Attorney General Sessions accordingly was not entitled to deviate from 

its established definition by superimposing a requirement that asylum 

seekers prove that the government condoned or was completely helpless 

to prevent persecution by a non-governmental actor. See Grace, 344 F. 
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Supp. 3d at 128 (“The Court concludes that the term ‘persecution’ is not 

ambiguous and the government’s new interpretation is inconsistent with 

the INA.”). Because the Board relied on that new heightened standard in 

denying N.H.’s appeal, vacatur of its decision is required. 

B. Even If The Statements In A-B- Were Valid 

Reinterpretations Of The INA, The Board Erred As A 

Matter Of Law By Applying Them Retroactively To 

N.H..   

Even if A-B- validly established new standards for asylum, the 

Board still erred as a matter of law by applying those standards 

retroactively in this case. The Supreme Court has explained that an 

agency may give retroactive force to a new rule created through 

adjudicatory action, but “retroactivity must be balanced against the 

mischief of producing a result which is contrary to a statutory design or 

to legal and equitable principles.” SEC v. Chenery Corp., 332 U.S. 194, 

203 (1947); see also Miguel-Miguel v. Gonzales, 500 F.3d 941, 951 (9th 

Cir. 2007). This Court determines retroactivity of a new policy through 

adjudication under the principles set forth in ARA Services, Inc. v. NLRB, 

71 F.3d 129, 135–36 (4th Cir. 1995). See Jimenez-Cedillo v. Sessions, 885 

F.3d 292, 300 (4th Cir. 2018) (instructing the Board to apply “the 

traditional factors that bear on retroactivity analysis”). These principles, 
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in turn, derive from Retail, Wholesale & Department Store Union v. 

NLRB, 466 F.2d 380, 389–90 (D.C. Cir. 1972). The Retail, Wholesale 

factors include: 

(1) whether the particular case is one of first impression, (2) 

whether the new rule represents an abrupt departure from 

well established practice or merely attempts to fill a void in 

an unsettled area of law, (3) the extent to which the party 

against whom the new rule is applied relied on the former 

rule, (4) the degree of the burden which a retroactive order 

imposes on a party, and (5) the statutory interest in applying 

a new rule despite the reliance of a party on the old standard. 

Id. at 390. These factors weigh heavily against applying 

A-B- retroactively to N.H.’s asylum claim.  

To begin with, this is not a case of first impression. The Board did 

not announce any new rules. Instead, it applied rules that were 

established by A-B-. “[A] rule is more likely to apply ‘retroactively’ in the 

case where it is first announced (that is, to the parties involved in that 

case) than in later cases in which it might apply to conduct of others that 

took place before its announcement.” Velasquez-Garcia v. Holder, 760 

F.3d 571, 581 (7th Cir. 2014); see also Miguel-Miguel, 500 F.3d at 951. 

Accordingly, this factor weighs against retroactivity. 

The second factor also weighs against retroactivity. As explained 

above, A-B-’s new rules for adjudicating asylum claims involving 
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domestic violence constitute an abrupt departure from well-established 

practice.  

The third factor similarly counsels against retroactivity. When 

N.H. decided to flee Honduras and seek asylum in the United States, 

A-R-C-G- was still good law. N.H. and [REDACTED] entered the United 

States on [redacted], and were placed into immigration proceedings 

shortly thereafter. A-B- did not overrule A-R-C-G- until June 11, 2018, 

more than three years later.  

While it is unknown whether N.H. actually relied on 

A-R-C-G- when she decided to flee Honduras, “the critical question is not 

whether a party actually relied on the old law, but whether such reliance 

would have been reasonable.” Velasquez-Garcia, 760 F.3d at 582. Here, 

such reliance would have been eminently reasonable. Moreover, it is clear 

that N.H. relied on A-R-C-G- when she first advanced her asylum claim 

in immigration court and again when she appealed the denial of that 

claim to the Board. Retroactive application of A-B- is inappropriate in 

these circumstances.  

The “degree of the burden” also weighs against retroactivity. As the 

Ninth Circuit has explained, “deportation alone is a substantial burden 
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that weighs against retroactive application of an agency adjudication.” 

Miguel-Miguel, 500 F.3d at 952; see also Ng Fung Ho v. White, 259 U.S. 

276, 284 (1922) (deportation “may result also in loss of both property and 

life, or of all that makes life worth living”); Padilla v. Kentucky, 559 U.S. 

356, 364 (2010) (deportation is a “penalty”). In Miguel-Miguel, the Ninth 

Circuit also considered the potential harm that the petitioner might 

experience if he were returned to his home country. See 500 F.3d at 952 

(holding that “the burden is much greater” because the petitioner 

“testified that his life would be threatened if he returned to Guatemala”). 

N.H. presented credible testimony that she had been subjected to past 

persecution, and she demonstrated a subjective fear of future 

persecution. Although the IJ did not find this sufficient to warrant 

asylum, it still presents a risk of future harm that increases the “degree 

of the burden” associated with retroactive application of A-B-’s 

heightened standards.  

Finally, although the government may have an interest in 

preserving the uniformity of the statutory scheme, to the extent that 

A-B- effects a valid change in the law, that interest is adequately served 

by prospective application of A-B- and does not outweigh the other 
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factors that cut against retroactivity. See Miguel-Miguel, 500 F.3d at 952 

(holding that the government’s interest in public safety and bringing 

uniformity to the law could be “substantially served” by prospective 

application of a new rule).   

Accordingly, the Board erred in applying the two statements in 

A-B- retroactively to N.H.. Vacatur is necessary so that the Board can 

reconsider N.H.’s claim without the improper influence of A-B-. 

II. SETTING ASIDE THE IMPROPER INFLUENCE OF THE 

LEGALLY INVALID STATEMENTS IN A-B-, THE BOARD’S 

DECISION IS RIDDLED WITH ERRORS OF LAW AND 

ABUSES OF DISCRETION. 

Under the longstanding test for asylum claims, which 

A-B- endorsed, N.H. was required to establish (1) “membership in a 

particular group”; (2) a nexus between her membership in the group and 

the claimed persecution; and (3) “that the alleged harm is inflicted by the 

[Honduran] government … or by persons that the government is 

unwilling or unable to control.” A-B-, 27 I&N Dec. at 320.  

The Board held that N.H. failed to establish that she was a member 

of a particular social group, that the IJ did not clearly err in finding that 

N.H.’s abuser was motivated by “personal” reasons, and that she failed 

to show that the Honduran government was unwilling or unable to 
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control her abuser. But with respect to each of these points, the Board 

erred as a matter of law and/or abused its discretion by failing to consider 

evidence in the record.  

A. In Holding That N.H. Is Not A Member Of Her Proposed 

Particular Social Groups, The Board Erred As A Matter 

Of Law And Improperly Ignored Record Evidence.  

In addition to improperly relying on the two statements in A-B-, the 

Board purported to consider N.H.’s asylum claim “under the framework 

of Matter of A-R-C-G-.” A.R. 35. That framework requires an applicant 

seeking asylum based on membership in a PSG to establish “that the 

group is (1) composed of members who share a common immutable 

characteristic, (2) defined with particularity, and (3) socially distinct 

within the society in question.” See A-R-C-G-, 26 I&N Dec. at 392.6 

A-R-C-G- acknowledged that these factors “will depend on the facts and 

evidence in each individual case.” See id. at 394–95. It also noted that 

“any claim regarding the existence of a particular social group in a 

country must be evaluated in the context of the evidence presented 

                                      
6  This Court has left open the question whether particularity and 

social distinction are required. See Martinez, 740 F.3d at 913. [redacted] 

accordingly does not concede that they are. 
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regarding the particular circumstances in the country in question.” Id. at 

392.  

No doubt due to the invalid “general rule” discussed above, the 

Board did not address whether N.H.’s proposed PSGs were immutable, 

particular, and socially distinct.7 Instead, it concluded that N.H. was “not 

a member of an alleged particular social group” because she was “able to 

leave her domestic relationship with [[redacted]] in [redacted]” and 

because “she was not married to [him]” and “did not claim that they were 

in a common-law marriage or presented themselves as being a married 

couple in society.” A.R. 35. In so concluding, the Board erred as a matter 

of law and impermissibly ignored relevant evidence in the record.  

                                      
7  The Board did cite a page of the underlying IJ decision that 

contained a finding that [redacted] “ha[d] not established membership in 

a social group” because her proposed social group was not cognizable. 

A.R. 35. But the Board did not evaluate that finding, and “[e]stablished 

precedent dictates that a court may not guess at what an agency meant 

to say, but must instead restrict itself to what the agency actually did 

say.” Cordova, 759 F.3d at 340. Accordingly, it must be presumed for 

purposes of this appeal that both of [redacted]’s proposed PSGs are 

cognizable.  
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1. The Board erred as a matter of law in holding that 

N.H. is not a member of her proposed particular 

social groups because she was not married to her 

abuser. 

N.H. advanced two proposed PSGs: “Honduran women who are 

unable to leave a domestic relationship” and “Honduran women who are 

viewed as property by their domestic partners.” Neither of these PSGs 

mentioned marriage. Even so, the Board determined that N.H. was “not 

a member” of her proposed PSGs in part because she and [redacted]were 

not married. This conclusion was erroneous as a matter of law because it 

imposed an extra condition not based in the proposed PSGs or precedent.  

Although the Board did not say why it viewed marriage to be an 

essential component of membership in two PSGs involving domestic 

partnerships, it seems likely that it was evaluating her against the PSG 

approved in A-R-C-G-: “married women in Guatemala who are unable to 

leave their relationship.” But the fact that the applicant in A-R-C-G- was 

forced to remain in her marriage does not mean that marriage is an 

indispensable prerequisite for establishing an asylum claim based on 

domestic violence—i.e., “sufficient” does not mean “necessary.” And 

nothing in A-R-C-G- suggests otherwise.  
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In fact, a number of Board decisions issued after 

A-R-C-G- evaluated claims involving “domestic relationships” without 

requiring marriage. See, e.g., Padilla-Maldonado v. Attorney Gen. U.S., 

2018 WL 4896385, at *3, *5 (3d Cir. Oct. 9, 2018) (reviewing a Board 

decision that found that the group “Salvadoran women in domestic 

relationships who are unable to leave” paralleled the proposed social 

group in A-R-C-G-); Cardona v. Sessions, 848 F.3d 519, 523 (1st Cir. 2017) 

(noting that “the Board did not state that [the applicant] had to fit within 

that same social group of married women” approved in A-R-C-G- but 

instead addressed whether the applicant had established that “she fit 

within her own proposed social groups” involving “domestic 

relationships”). 

Instead of myopically focusing on marriage, the Board has 

repeatedly considered other indicia of a significant domestic relationship, 

such as the length of the relationship, a history of cohabitation, and 

children in common. As the First Circuit has chronicled, in the wake of 

A-R-C-G-, the Board repeatedly recognized that “marital status should 

not be the determinative factor in deciding a domestic violence asylum 

claim.” Cardona, 848 F.3d at 523 n.5 (citing three unpublished 2015 
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Board decisions). Although unpublished Board decisions are non-

precedential (see 8 C.F.R. § 1003.1(g)), they provide persuasive evidence 

that A-R-C-G- did not impose a “marriage” requirement on all PSGs 

involving domestic violence. Any contrary assumption by the Board in 

this case was simply wrong and is no basis for imposing a marriage 

requirement that has heretofore not existed.  

The Board thus should have evaluated whether N.H. was in a 

“domestic relationship” with her abuser, not whether the two were 

married. Had it done so, it would have had to recognize that N.H. and 

[redacted] were involved in a domestic relationship. The two cohabited 

for approximately one year, and they had a child together. That they did 

not marry does not diminish the significance of their relationship. The 

Board’s unexplained focus on marriage was thus both erroneous as a 

matter of law and manifestly prejudicial.  

2. The Board abused its discretion by ignoring 

substantial, compelling evidence that N.H. was 

unable to escape her abuser, even after moving 

out of their shared home.  

Additionally, the Board concluded that N.H. was not a member of 

her proposed PSGs because she was “able to leave her domestic 
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relationship with [[redacted]] in [redacted].” A.R. 35. The Board did not 

explain the basis for this finding, leaving us to speculate on its rationale.  

The IJ also found that N.H. was able to leave her relationship with 

[redacted], but his analysis was similarly lacking. The IJ “observe[d] that 

[N.H.] successfully terminated her relationship” with [redacted]. A.R. 

138. He then noted that N.H. testified “that she left [redacted]and lived 

with her parents from the middle of [redacted] until she left Honduras in 

[redacted]” and that she “resumed her relationship with her former 

domestic partner,” [redacted], after arriving in the United States. A.R. 

139. These two facts appear to form the sole basis for the IJ’s finding that 

she was “able to leave” her relationship with [redacted]. But these facts, 

on their own, do not amount to substantial evidence that N.H. was in fact 

able to leave her domestic relationship.8  

The mere fact that a woman can move away from her abuser does 

not mean that she has escaped her abusive relationship. Martinez-

                                      
8  Neither the Board nor the IJ expressly held that being able to move 

out of an abuser’s home per se amounts to being able to escape an abusive 

relationship. But insofar as either could be understood to have tacitly 

equated leaving a physical residence with successfully escaping a 

domestic relationship, such a per se rule lacks any support in either the 

statute or case law and would be an independent basis for vacating the 

Board’s decision.  



 

38 

Martinez v. Sessions, 743 F. App’x 629, 634 (6th Cir. 2018) (“We would 

not agree that every woman who is able to escape her husband thereby 

removes herself from the social group of women who are unable to leave 

their relationship.”). And the fact that N.H. revived a relationship with 

her previous partner (and the father of [REDACTED]) after fleeing the 

country is irrelevant to her status if she is returned to Honduras.9  

Moreover, the Board and the IJ both failed to address—the wealth 

of credible evidence that N.H. remained unable to leave her relationship 

with [redacted] even after she moved out of his home. While the Board 

and the IJ “are not required to discuss every piece of evidence in the 

record, . . . . they must ‘announce their decision[s] in terms sufficient to 

enable a reviewing court to perceive that they have heard and thought 

and not merely reacted.’” Ai Hua Chen v. Holder, 742 F.3d 171, 179 (4th 

Cir. 2014) (quoting Ayala v. U.S. Att’y Gen., 605 F.3d 941, 948 (11th Cir. 

                                      
9  Indeed, the IJ’s focus on [redacted]’s conduct after arriving in the 

United States would seem to preclude any particular social group 

premised on an “inability to leave.” After all, any asylum seeker who flees 

the country could be deemed to have “successfully left” her relationship, 

even if she would be forced back into that relationship if returned to her 

home country. This approach cannot be justified “under the framework 

of Matter of A-R-C-G-” (A.R. 35), which accepted the particular social 

group of “married women in Guatemala who are unable to leave their 

relationship.” A-R-C-G-, 26 I&N Dec. at 389.  
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2010)). When an asylum applicant presents “powerful contradictory 

evidence,” the agency must “account for it in a meaningful way.” Id. at 

181; cf. Tassi, 660 F.3d at 720 (“[a]n IJ must offer a specific, cogent reason 

for rejecting evidence, whether testimonial or documentary, because it 

lacks credibility”).   

N.H. did provide “powerful” evidence that she was unable to escape 

her relationship with [redacted] even after moving out of his home. 

Specifically, she testified that when she informed [redacted] that she was 

moving out, he raped her. A.R. 568. One week later, he turned up at her 

mother’s home, threatening to kill her if she did not return to him. Id. On 

another occasion, [redacted] appeared at her mother’s home intoxicated 

and carrying a machete, again threatening to kill N.H. if she did not 

return to him. Id. When she informed [redacted] that she was pregnant, 

he insisted that her pregnancy was another reason that she should return 

to him. Id. And after their [redacted] was born, [redacted] continued to 

invade her mother’s home and threaten N.H. with violence. A.R. 569. All 

of these incidents reveal that N.H. could not escape her domestic 

relationship with [redacted] simply by moving into her mother’s home 

and that he continued to view her as his property.  
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Although the IJ acknowledged that [redacted] had “harassed [N.H.] 

at times after their relationship ended” (A.R. 139), he dismissed these 

incidents as “often related to [[redacted]’s] efforts to see their [redacted] 

[redacted].” Id. That description not only understates the frequent 

threats of violence that N.H. experienced after moving out of [redacted]’s 

home—it also ignores numerous threats that occurred before [redacted] 

even knew about the pregnancy.  

The Board and the IJ also ignored N.H.’s extensive and compelling 

evidence corroborating that Honduran women—indeed, women 

generally—are often unable to escape an abusive domestic relationship 

simply by moving out of their abuser’s home. For example, the Board 

ignored the detailed declaration of a domestic-violence expert (A.R. 423–

80) who explained that, “[e]ven after a couple separates, the batterer may 

continue to manipulate, monitor, and try to control” his victim, and thus 

even when a woman is able to physically leave her abuser’s home, that 

woman “may still effectively be unable to leave the relationship.” A.R. 

433, 437. It also overlooked an account of a Honduran woman’s attempt 

to leave her abusive partner by moving out of their shared home. A.R. 

323. That woman said that even after moving out, she “was not yet free” 
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from her partner. Id. She then recounted a traumatic incident when her 

abusive partner came to her mother’s home, “grabbed [her] and forced 

[her] into the bedroom where he was going to rape [her]” and then 

violently beat her mother, who arrived during the encounter. Id. These 

sources confirm what anyone familiar with domestic restraining orders 

in the United States already knows: that being able to leave an abuser’s 

home does not equate to being able to leave an abusive relationship.  

Although some courts have upheld Board decisions premised on an 

abuse victim’s ability to leave her domestic relationship, those cases do 

not involve the type of continuing contact and threats experienced by 

N.H.. In one case, the asylum applicant “left [her abuser] in [redacted] 

and resided in Honduras safely for approximately [redacted] years, 

during which time she traveled and worked in several different parts of 

Honduras, entered into a relationship with another man, and gave birth 

to a second child—all without having any contact whatsoever with 

[her former partner].” Fuentes-Erazo v. Sessions, 848 F.3d 847, 853 

(8th Cir. 2017) (emphasis added); see also Najera v. Whitaker, 745 F. 

App’x 670, 671 (8th Cir. 2018) (holding that an asylum applicant was not 

“unable to leave a domestic relationship” because she did not testify that 
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her abuser “caused her any physical harm” after she moved out and his 

only threats were related to custody, “not to whether [she] remained with 

him”). Here, by contrast, N.H.’s abuser immediately descended upon her 

mother’s home and repeatedly threatened to kill her if she did not return 

to him.  

In sum, the fact that N.H. was able to leave her abuser’s residence 

was insufficient to show that she was able to leave her domestic 

relationship. At most, N.H.’s move was a first step in her attempt to 

escape an abusive relationship—an attempt that was unsuccessful until 

she finally fled the country. The Board’s “wholesale failure to discuss” 

N.H.’s evidence demonstrating this was an abuse of discretion. See 

Zavaleta-Policiano, 873 F.3d at 247–48 (quoting Tassi, 660 F.3d at 719) 

(“The BIA abuses its discretion when it … ‘distort[s] or disregard[s] 

important aspects of the applicant’s claim.’”). Without any sign that the 

Board and the IJ properly considered N.H.’s relevant, contradictory 

evidence, the Board’s decision cannot stand. 

Furthermore, even if moving away disqualified N.H. from 

membership in the group of “Honduran women who are unable to leave 

their domestic relationship,” she remained part of the particular social 
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group of “Honduran women viewed as property by their domestic 

partners.” When [redacted] came to her mother’s home, he repeatedly 

threatened her and insisted that she needed to return to him because she 

was “his woman.” On this record, it is clear that [redacted] viewed N.H. 

as his personal property despite her flight from his home. The Board 

abused its discretion by disregarding this “important aspect” of N.H.’s 

claim. See Zavaleta-Policiano, 873 F.3d at 247 (quoting Tassi, 660 F.3d 

at 719). 

B. The Board’s Perfunctory Treatment Of The Nexus 

Issue Is Insufficient To Justify Its Denial Of N.H.’s 

Appeal.   

An asylum applicant must establish that the persecution she 

suffered was “on account of” her membership in a particular social group. 

Hernandez-Avalos, 784 F.3d at 949. But “[t]his statutory nexus 

requirement is not limited to situations in which the applicant’s proposed 

group membership constitutes the sole or dominant motivation for her 

persecution.” Cruz v. Sessions, 853 F.3d 122, 127–28 (4th Cir. 2017). 

Thus, N.H. was not required to show that her PSG membership 

“provide[s] ‘the central reason or even a dominant central reason’ for [her] 

persecution’”; instead, she was required to show only that it is “at least 
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one central reason” for the feared persecution. Crespin-Valladares, 632 

F.3d at 127; see also Oliva v. Lynch, 807 F.3d 53, 60 (4th Cir. 2015) 

(“[P]ersecution may be on account of multiple central reasons or 

intertwined central reasons.”); Hernandez-Avalos, 784 F.3d at 949–50; 

Cordova, 759 F.3d at 337; Temu, 740 F.3d at 895–96. Put another way, 

she was required to show that her PSG membership was more than “an 

incidental, tangential, superficial, or subordinate reason for [her] 

persecution.” Crespin-Valladares, 632 F.3d at 127 (internal quotation 

marks omitted).   

 The IJ found that N.H. had not established that her membership in 

a PSG was “at least one central reason” for her persecution. A.R. 142. He 

reasoned that N.H.’s testimony and evidence instead “suggest[ed] that 

[[redacted]] was a bad person with violent and criminal tendencies, prone 

to alcohol abuse, who apparently harmed her out of jealousy … [and] 

because she objected to his infidelity with other women[] and his 

obligation to financially support his family.” Id. The IJ then stated that 

the evidence did not establish a nexus between N.H.’s membership in a 

protected PSG and the abuse she suffered, deeming the harm to her to be 

purely “of a personal nature.” Id. Moreover, he found that “[t]he evidence 
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in this case is more consistent with acts of general violence and therefore 

does not constitute evidence of persecution based on a statutorily 

protected ground.” Id.  

 On appeal, the Board stated summarily that the IJ’s finding “that 

[[redacted]’s] motive was personal because he wanted to be in a domestic 

relationship with [N.H.]” was not clearly erroneous. A.R. 34. The Board 

then stated that the IJ found that “[[redacted]’s] motivation was not 

based on [N.H.’s] membership in any particular social group.” Id. But the 

Board did not address whether that finding was clearly erroneous. It also 

made no mention of the IJ’s finding (A.R. 142) that the record evidence 

was consistent with “general violence.”  

The Board’s perfunctory treatment of the nexus element is an 

insufficient basis for denying N.H.’s appeal for two reasons.  

First, the Board affirmed only the limited factual finding that 

[redacted]’s motive was “personal,” not the IJ’s broader conclusion that 

no nexus exists between the harm and N.H.’s membership in a PSG. And 

as this Court has explained, “[e]stablished precedent dictates that a court 

may not guess at what an agency meant to say, but must instead restrict 

itself to what the agency actually did say.” Cordova, 759 F.3d at 340.  
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Nor is the difference between the finding that the Board upheld and 

the finding that the Board failed to address merely semantic. This Court 

has held that “aliens … are not eligible for asylum if those facts indicate 

only that the alien fears retribution over purely personal matters.” 

Velasquez v. Sessions, 866 F.3d 188, 194 (4th Cir. 2017) (internal 

quotation marks and alteration omitted) (emphasis added).10 The fact 

that [redacted] may have been motivated in part by a personal desire 

thus does not foreclose the possibility that N.H.’s membership in a PSG 

was “at least one central reason for” her persecution. See Crespin-

Valladares, 632 F.3d at 127.  

And N.H. introduced substantial, convincing evidence—ignored by 

the IJ and the Board—that her PSG membership very much was a 

central reason for the abuse that [redacted] visited upon her. In 

particular, N.H. offered written testimony that, when [redacted] would 

                                      
10  In Velasquez, the Board had concluded that “the record supports 

the finding that [the asylum applicant] was targeted due to a personal 

dispute over who should have custody of [her child].” 866 F.3d at 193. The 

Board expressly found that the asylum applicant was not targeted 

based on her PSG membership. Here, in contrast, the Board made no 

such finding. To the contrary, far from resting her claim on an intra-

family custody dispute, [redacted] claims that [redacted] persecuted her 

because he perceived her as his subordinate and his property due to her 

gender and her status as his domestic partner. See pages 49–54, infra.  



 

47 

beat her, “he would say it was … [her] fault because [she] did not respect 

him.” A.R. 567. She further testified that, when [redacted] sexually 

abused her, “he would tell [her] that [she] was his and that [she] had to 

do what he wanted.” Id. And she similarly testified that, after she moved 

into her mother’s home, [redacted] continued to insist that she return to 

him because she was “his woman” and “belonged to him.” A.R. 568.  

Moreover, the IJ’s finding that [redacted] was motivated by 

jealousy (A.R. 142) supports the notion that he abused N.H. on account 

of her status as a woman unable to leave their relationship and a woman 

whom he viewed as his personal property. [redacted]’s jealousy stemmed 

from his belief that N.H. is “his woman” and that she should not be able 

to leave him or to live autonomously. This explanation is supported not 

only by [redacted]’s treatment of N.H., but also by the declaration of a 

Honduran attorney explaining that “domestic violence is, in significant 

part, motivated by bias against women and the belief that men are 

entitled to beat and control women.” A.R. 427. This is particularly true 

in countries like Honduras, where a “culture[] of ‘machismo’ … can 

distort traditional gender roles and encourage constraints on the freedom 

of girls and women, misogynist behaviour [sic], and recurring violence 
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with impunity.” A.R. 482; see also A.R. 347 (describing machismo as a 

“sexist attitude [that] holds that women must be subservient to men, that 

women obtain their identity from and belong to their partners, husbands, 

and fathers, and that intimate relationships should be controlled by the 

man without any outside intervention”). 

Thus, on this record, the Board’s holding that the IJ did not clearly 

err in finding that [redacted]’s motive was personal cannot equate with 

an unstated holding that N.H. failed to establish the requisite nexus 

between her PSG membership and her persecution. And therefore the 

denial of N.H.’s appeal cannot be justified on that ground. 

Second, the Board misstated the IJ’s finding. The Board stated that 

the IJ found that [redacted]’s motive “was personal because he wanted 

to be in a domestic relationship with [N.H.].” A.R. 34 (emphasis 

added). But the IJ made no such finding. The IJ listed three purportedly 

“personal” reasons for [redacted]’s abuse: (1) jealousy; (2) N.H.’s 

objections to his infidelity; and (3) N.H.’s objections to his obligation to 

financially support his family.11 A.R. 142.  

                                      
11  Had the Board addressed the IJ’s findings on [redacted]’s infidelity 

and family support obligations, it would have had to conclude that they 

are clearly erroneous. [redacted] never testified that [redacted] abused 
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Because the IJ never found that [redacted] was motivated by his 

desire for a domestic relationship with N.H., it appears that the Board 

engaged in its own fact-finding on this point. In doing so, the Board 

“violated the regulatory directive requiring it to review the IJ’s factual 

findings only for clear error.” Crespin-Valladares, 632 F.3d at 127 (citing 

8 C.F.R. § 1003.1(d)(3)(i), which provides that “[t]he Board will not 

engage in de novo review of findings of fact determined by an immigration 

judge” and that “[f]acts determined by the immigration judge … shall be 

                                      

her because of her objections to his infidelity. She testified that she 

confronted him one time about his relationship with another woman 

(A.R. 198), but there is no evidence that this one conversation motivated 

[redacted]’s daily abuse and continuing threats of violence. Similarly, 

while [redacted] testified that [redacted] “would blame [her] that he did 

not give his children money because of [her]” (A.R. 567), she never stated 

that this was his sole—or even primary—reason for abusing her. At most, 

her testimony could be construed to acknowledge that this disagreement 

was one contributing factor to his belief that “everything was [her] fault 

and that is why he would ‘punish’ [her].” Id. But even if that were one 

reason for [redacted]’s actions, it does not follow that it was the sole 

reason. On this point, neither the Board nor the IJ addressed the 

evidence discussed above, which convincingly established that [redacted] 

was powerfully motivated by his belief that once the two began their 

domestic relationship, he was forever entitled to treat [redacted] as his 

property. Indeed, as noted above (at pages 48–49), that is why the 

“jealousy” explanation supports finding a nexus between [redacted]’s 

abuse of [redacted] and her membership in the two PSGs, rather than 

undermines it. 
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reviewed only to determine whether the findings of the immigration 

judge are clearly erroneous”).12  

Moreover, even if it were permissible for the Board to do its own 

fact-finding, its determination does not eliminate the possibility that 

N.H.’s status as a woman “unable to leave” her domestic relationship and 

as a woman whom [redacted] “viewed as property” was “one central 

reason” for his abuse of her. That [redacted] may have also been 

motivated by his desire for a personal relationship with N.H. does not 

transform his abuse into a “purely personal matter.”  

The evidence—ignored by both the Board and the IJ—was that 

[redacted] did not target N.H. solely because he “wanted to be in a 

domestic relationship with her,” but instead because he viewed her as his 

rightful property and because she could not leave their existing domestic 

relationship due to her inferior status. [redacted] felt entitled to exert 

enormous control over N.H. because she was “his woman,” and he felt 

empowered to abuse her because she could not leave. These patriarchal 

beliefs were not merely “incidental, tangential, superficial, or 

                                      
12  As this Court has explained, the Board’s view of a persecutor’s 

motivations is “a classic factual question” to be reviewed for clear error. 

Crespin-Valladares, 632 F.3d at 127–28.  
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subordinate” to [redacted]’s desire for a relationship. N.H.’s PSG 

membership was a central reason for the profound abuse [redacted] 

visited upon her throughout their domestic relationship. When that 

information is accounted for, and upon consideration of the full and 

complete record, “no rational factfinder could agree” with any implicit 

finding by the Board to the contrary. Temu, 740 F.3d at 891; see also 8 

U.S.C. § 1252(b)(4)(B) (“[The Board’s] findings of fact are conclusive 

unless any reasonable adjudicator would be compelled to conclude to the 

contrary.”).  

In sum, the Board’s perfunctory statement that a single fact 

purportedly found by the IJ was not clearly erroneous does not equate 

with a holding that N.H. failed to establish the requisite nexus between 

her membership in her proposed PSGs and [redacted]’s continuous abuse. 

Indeed, the evidence introduced by N.H. and ignored by the IJ and the 

Board convincingly establishes that there was such a nexus. Accordingly, 

the denial of N.H.’s appeal may not be justified on this basis.13 

                                      
13  The Board also opted not to address the IJ’s finding that 

[redacted]’s actions were “more consistent with acts of general violence,” 

so there is no need for this Court to do so. In any event, that finding is 

equally flawed. As discussed above, the evidence overwhelmingly 

demonstrates both that [redacted]  abused [redacted] because he deemed 
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C. In Concluding That N.H. Had Not Proven That The 

Honduran Government Was Unwilling Or Unable To 

Protect Her From Her Persecutor, The Board Erred As 

A Matter Of Law And Abused Its Discretion.  

The Board held that N.H. did not establish that she feared harm 

“at the hands of a person or group that the government is unable or 

unwilling to control” because “she did not contact the police about 

[[redacted]].” A.R. 35. That was the beginning and the end of the Board’s 

treatment of this issue.  

As discussed in Section I, supra, the Board erred as a matter of law 

by requiring N.H. to establish that the Honduran government “condoned” 

her abuser’s actions or “demonstrated a complete inability” to help her. 

But if the Court concludes that the Board also held that N.H. had failed 

to satisfy the correct “unwilling and unable” standard, such a holding 

would be equally unsustainable for two reasons. First, the Board erred 

as a matter of law by holding that a victim of domestic violence must 

                                      

her to be his personal property, more akin to a pet than a life partner, 

and that his treatment of her was consistent with a prevailing view in 

some parts of Honduras that women ought to be subservient to their male 

domestic partners and thus may be harshly punished for any perceived 

disobedience. That evidence establishes that the abuse was based on 

[redacted]’s membership in her two particular social groups, not the more 

diffuse violence experienced by many Hondurans.  
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contact the police—however futile and dangerous it might be to do so—

as a precondition to contending that they are unwilling or unable to help. 

Second, the Board abused its discretion by ignoring N.H.’s substantial 

and convincing evidence that the government was unable or unwilling to 

protect her.  

1. The Board erred as a matter of law by requiring 

N.H. to show that she contacted the police.  

The Board’s analysis on this factor hinged entirely on the fact that 

N.H. did not contact the police. The Board effectively held that an 

applicant must contact the police in order to obtain asylum, regardless 

of how futile or dangerous that course of action might be.14  

The Board cited two cases in support of this proposition, neither of 

which offer any support for this rationale. A.R. 35 (citing Crespin-

                                      
14  The IJ seemingly imposed the same requirement. Although he 

purported to “credit[] [Honduran women’s] general distrust of police in 

light of poor police training and lack of adequate domestic violence 

facilities” (A.R. 143), the IJ stated that these “generalized reports” were 

insufficient to prove that the police would be unwilling or unable to 

protect [redacted] if she returned to Honduras and that any claims to the 

contrary were mere “[s]peculation.” Id. Logically, the only way to 

establish that the police are unable or unwilling to protect someone 

specifically is for that person to contact the police and see what happens. 

Of course, getting beaten, raped, or murdered in the cause of proving a 

point is rather a Pyrrhic victory. 
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Valladares, 632 F.3d at 117; Matter of McMullen, 17 I&N Dec. 542 (BIA 

1980)). In Crespin-Valladares, this Court actually rejected the Board’s 

“cursory conclusion” that because the Salvadoran government “has 

focused law enforcement efforts on suppressing gang violence,” the 

asylum applicant had not shown that the government was unwilling or 

unable to protect him. 632 F.3d at 128. That decision did not turn on the 

applicant’s contact (or lack thereof) with police. Id. And in McMullen, the 

Board held that an asylum applicant failed to establish that the 

government could not protect him against persecution even though “the 

Irish government ha[d] not been able to wholly control” the group’s 

violent actions. 17 I&N Dec. at 546. The Board held that the evidence 

showed only “the difficulty of controlling terrorism in Ireland” and not 

that “the government there, which is a stable one, would not be able, if 

necessary, to protect the respondent.” Id. But that case made no mention 

of the necessity of contacting the police. Id.  

By contrast, several courts have held that contacting the police is 

not a prerequisite to showing that the government is unable or unwilling 

to protect an asylum applicant against persecution, particularly when 

such contact would be futile. For example, this Court recently held that 
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an asylum applicant had established past persecution by private actors 

even though he did not contact the police because he testified that he felt 

that the police would be unwilling to protect him and that he would “not 

be able to depend on any police protection should anything happen.” 

Tairou v. Whitaker, 909 F.3d 702, 705 (4th Cir. 2018). And the Ninth 

Circuit recently held that when an asylum applicant produces credible 

evidence that reporting persecution to the police is “futile and potentially 

dangerous” and that others who are similarly situated “had reported 

their abuse to the … police to no avail,” such evidence can “establish[] 

past persecution that the … government was unable or unwilling to 

control.” Bringas-Rodriguez v. Sessions, 850 F.3d 1051, 1056 (9th Cir. 

2017) (en banc); see also Matter of S-A-, 22 I&N Dec. 1328, 1333 (BIA 

2000); Ngengwe v. Mukasey, 543 F.3d 1029, 1035–36 (8th Cir. 2008).  

The record in this case demonstrates that N.H. had strong 

motivation not to contact the police. As explained below, Honduran police 

often refuse to intervene in domestic-abuse cases. See pages 60–62, infra. 

And when N.H. was asked why she never reported [redacted] to the 

Honduran authorities, she stated that “he always threaten[ed] [her] that 

things would be worse for [her]” if she did. A.R. 193. 
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The case law also aligns with common sense and experience. The 

prerequisite imposed by the Board would require an asylum applicant to 

remain in a dangerous situation while she goes through the motions of 

contacting an ineffective or uncooperative police force solely to prove that 

they are unable or unwilling to help her. Not only would such a 

requirement prolong the victim’s exposure to abuse, but it might even 

exacerbate it if the abuser gets wind that his victim reported him. There 

is a reason why children who are bullied in the schoolyard seldom report 

it to their teachers; they know from experience that doing so could even 

further jeopardize their safety. Victims of domestic abuse must carefully 

consider whether to contact the authorities, and they are unlikely to do 

so when the potential risks are likely to outweigh the possible benefits—

particularly when the police are not expected to offer much assistance.  

In sum, by holding that N.H. could not establish that the 

government was unwilling or unable to protect her because she failed to 

put her safety at risk by contacting the police, the Board improperly 

imposed a requirement on her application for asylum that has no legal, 

rational, or moral basis.  
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2. The Board abused its discretion by ignoring 

extensive evidence that the Honduran 

government would have been unwilling or unable 

to protect N.H. from domestic abuse.  

The Board’s decision cannot be saved by construing “contacting the 

police” as only one piece of evidence rather than a legal requirement. 

Because failure to contact the police cannot legally or logically be 

dispositive, the Board was obligated to address N.H.’s plentiful evidence 

that the Honduran government is unwilling and unable to protect women 

from domestic and sexual abuse even when it is made aware of that 

abuse.  

“Whether a government is ‘unable or unwilling to control’ private 

actors … is a factual question that must be resolved based on the record 

in each case.” Crespin-Valladares, 632 F.3d at 128 (quoting Menjivar, 416 

F.3d at 921). And the record contained a cornucopia of evidence 

demonstrating that violence against women is commonplace in Honduras 

and that the government has failed to offer adequate protection.  

N.H. offered extensive evidence that Honduran women often do not 

contact the police about domestic violence because the police are viewed 

as uninterested or ineffective. For example, she submitted a declaration 

by a Honduran attorney explaining that “[w]omen who seek help from 
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the police [for domestic violence] are often told that the issue is a matter 

for her husband to decide, and that she should go home, be intimate with 

him, and he will forgive her.” A.R. 356. The attorney also explained that 

“[b]ecause police are largely seen as non-responsive to women in cases 

involving domestic violence, women often do not report the crimes at all 

because they believe reporting will result in no governmental 

intervention and will only serve to anger their abuser.” A.R. 359. And 

while some sources reported that women sometimes do report domestic 

violence, they also found that police response is often viewed as 

ineffective. One report quoted a representative from Honduras’ National 

Institute for Women explaining that, although police may be responsive 

in “some cases,” often “violence against women and the protection of 

women are downplayed because, in many cases, [police officers] do not 

understand the cycle of violence that is the reality for women who are 

involved in a case where they have reported domestic violence.” A.R. 386.   

N.H. also presented sources discussing high rates of femicide and 

impunity for perpetrators in Honduras. These sources stated that from 

2008 to 2010, 944 women were murdered in Honduras, but the legal 

system punished only 61 of the murderers. A.R. 314. This means that 



 

59 

more than ninety-three percent of these murders went unpunished. Id.; 

A.R. 394 (“The average rate of impunity in the last 6 years is 93.5%, 

which has left at least 2,500 women without any justice whatsoever 

during this time period.”); see also A.R. 392 (“Honduras has a 95 percent 

impunity rate for sexual violence and femicide crimes.”). This high 

impunity rate demonstrates that Honduran police are broadly unwilling 

or unable to protect women from violence. As one expert noted, “[w]omen 

in Honduras cannot escape violence—either by seeking protection from 

the authorities or by physical relocation.” A.R. 347.  

And the record makes clear that these deficiencies extend to victims 

of domestic violence. Even the Special Prosecutor for Women in 

Honduras has called the police “ineffective,” noting that “only a few” 

complaints of violence against women are ever investigated. A.R. 385. 

And of the 22,000 complaints filed with her office, only fifteen percent led 

to court rulings. A.R. 386.  

The Board made no reference to any of this evidence. And the IJ 

made only a perfunctory reference, stating that he reached his conclusion 

“[a]fter considering all the evidence of record.” A.R. 143. But that bromide 

is not borne out in the IJ’s decision, which fails to address N.H.’s evidence 
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that the police are frequently unable to protect women from domestic 

violence. Overlooking such an extensive record amounts to an abuse of 

discretion. See Zavaleta-Policiano, 873 F.3d at 247 (quoting Tassi, 660 

F.3d at 719).  

CONCLUSION 

The Court should grant N.H.’s petition for review, vacate the 

Board’s decision, and remand this case to the Board to consider her 

asylum claims under the appropriate legal standards.  
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REQUEST FOR ORAL ARGUMENT 

 N.H. respectfully requests oral argument. This petition raises 

important issues about the application of a new precedential decision by 

then-Attorney General Sessions that have yet to be addressed by the 

courts of appeals. Oral argument will enable the parties to address those 

issues adequately and respond to any questions that the Court may have.  
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